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Formulation of the problem. In modern conditions of progress of market economy
the activity of corporate legal entities has acquired the special value. In this regard, as
well as taking into account the need to improve the investment climate in Ukraine, it
is advisable to pay special attention to the issues of effective protection of the rights
of participants of such legal entities. At the same time, it is difficult to deny the fact
that the corporate relations are not limited to property. As of today, the problems
of notarial protection of non-property corporate rights are still relevant.

The analysis of the recent researches and publications. Many scholars have
devoted their works to the study of the legal protection of non-property corporate
rights, including: O.V. Bihniak, V.M. Kossak, S.S. Kravchenko, V.M. Kravchuk,
[.B. Sarakun, A.V. Smitiukh, O.M. Velykoroda, V.H. Zhornokui and many others.
Since, the problems of notarial protection of the non-property corporate rights need
further research.

The purpose of this scientific article is to analyze the legal regulation of non-
property corporate rights as the object of notarial protection and to develop the author’s
position on these issues.

The presentation of the main material. Corporate rights have a dual structure
and have been divided into non-property and property rights, although this issue
has been still controversial among the scientific community, and some researchers
generally deny the non-property nature of corporate rights or point to their derivative
nature and interdependence on property.

D.I. Dedov categorically has stated that all the rights of shareholders, participants
are property in their nature, given that their main interest is to preserve and increase
their capital, and therefore profit; the rights defined by law are the tools to protect this
interest [1, p. 388]. O.M. Velykoroda also has noted that corporate rights, including
the right to participate in management as one of the powers of corporate rights, do not
belong to personal non-property rights [2, p. 35].

We agree with the position of the group of scholars who believe that corporate
includes both property and non-property rights (V.M. Kossak, A.V. Smitiukh,
V.H. Zhornokui, etc.). At the same time, I.B. Sarakun, without denying the existence
of non-property corporate rights, still emphasizes the dominant role of property rights
[3, p. 22]. 0.V. Dolynska believes that property and non-property corporate rights are
related and do not exist without each other [4, p. 193].

We consider the position of researchers, who have emphasized the independent
nature of non-property corporate rights, to be more rational. Thus, A. V. Smitiukh has
noted that non-property corporate rights can not be derived from property, they shold
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be equivalent to property rights in importance [5, p. 25]. T.M. Alforova, developing
this position, has noted that the property and non-property rights of participants
of companies are equivalent, because only in their harmonious totality they allow
to realize the legitimate interest of a participant of the company [6, p. 90].

Of course, it can’t be denied that there is a connection between non-property
and property rights, but there are no prerequisites for claims about the derivative
nature of non-property corporate rights. Non-property rights are intended to mediate
the non-property participation of participants (shareholders, members of cooperatives)
during the activity of corporate organizations.

Thus, the scientific search for the content of corporate relations allows us to state
the dichotomous division of corporate rights into non-property and property and at the same
time come to a reasonable conclusion that despite the fact that there is a connection between
these rights, non-property rights have become the independent category.

Regarding the designation of the studied type of corporate rights, we agree with
the conclusion that the use of the term “personal” is incorrect, because in etymological
essence it indicates an inseparable connection with a person and their inalienability.
However, for example, a participant (shareholder) may participate in a general meeting
and vote through his representative. In addition, erroneous, in our opinion, is the point
of view of experts who call these rights organizational [7, p. 14; 8, p. 11]. In thisregard,
V.H. Zhornokui has emphasized that organizational legal relations are ancillary
to property and non-property relations, they can not exist separately [9, p. 96].

Therefore, to denote these rights, it is advisable to use the term “non-property”.

The prevailing position in scientific doctrine is that non-property corporate
rights include:

1) the right to participate in the management of a corporate company, the content
of which covers a number of powers;

2) the right to withdraw from the corporate company;

3) the right to information about the activities of the corporate company.

It should be noted that the scope and content of non-property corporate rights
granted to participants (shareholders, members) differ depending on the type
of organizational and legal form of the corporate organization.

Having clarified the conceptual and categorical and classification of non-property
corporate rights, we should reveal their legal nature in terms of studying the peculiarities
of the notary’s performance of the functions and tasks assigned to him.

It also should be noted that the main notarial acts performed by a notary in order
to ensure the realization of non-property corporate rights are the certification
of documents (unilateral transactions)and certification of thesignaturesof participants
in corporate relations.

The notarial form of protection of corporate rights is an integral attribute
of ensuring the observance and inviolability of the rights and legitimate interests
of corporate entities, as well as protection against abuse and illegal actions during
the certification of local documents of corporate entities.

In this context, we agree with the conclusion of O.V. Bihniak, formulated by
him in his dissertation research, that in corporate law notarial form of protection
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is not an institution of preventive justice, here plays an important role certifying,
confirmatory nature of the notary, which legally fixes rights to prevent possible
violations in the future. Therefore, it is advisable to talk about the control direction
of the notary’s actions when certifying signatures on documents that mediate corporate
relations [10, p. 340].

The notary, performing notarial acts, certifying transactions, local documents
of legal entities of corporate type must establish the person whose signature certifies,
check the legal capacity of the person who applied for the notarial act, require
the necessary documents for the notarial act, etc. [11; 12]. Therefore, we can state that
in order to ensure the proper level of protection of corporate rights, the notaries have
been endowed with the necessary scope of powers.

It should be noted that compliance with the statutory procedure for notarial acts
minimizes the possibility of committing offenses and serves astheeffective and efficient
means of protection in the exercise of corporate relations by such non-property rights
as the right to information, access, participation in corporate governance.

It should be mentioned that the participants of the company may exercise their
powers, which are part of the right to participate in the management of corporate
entities, personally or entrust their implementation to others on the basis of singular
succession by issuing a power of attorney. In this regard, we should recall the views
of S.S. Kravchenko, who in his work has stressed that powers of attorney ensure
the exercise of the right to participate in the general meeting of those persons who can
not for one reason or another to do so: sick, elderly, business trip, etc., ie if a person can
not do it alone[13, p. 19]. As a general rule, a power of attorney issued by an individual
is the subject to notarization.

Regulations on shareholder representation have been detailed in Art. 39 of the Law
of Ukraine “On Joint Stock Companies”, the provisions of Part 1, 3 of which have
stipulated that the shareholder’s representative at the general meeting of the joint
stock company may be an individual or an authorized person of a legal entity. Power
of attorney for the right to participate and vote at the general meeting, issued by
an individual, is certified by a notary or other officials who perform notarial acts [14].

In this context, we are in solidarity with the position of T.V. Davydiuk, who has
emphasized the need to indicate in the power of attorney at the general meeting
of shareholders the task of voting, ie the list of issues on the agenda of the general
meeting indicating how to vote [15, p. 9].

In addition, it is worth mentioning about the right of the participant to establish
and cancel the requirement of notarization of the authenticity of his own signature
when making decisions that affect the activities of a corporate company. This right has
been regulated by the provisions of Part 2 of Art. 5 of the Law of Ukraine “On Limited
and Additional Liability Companies”. As can be seen from this rule, such a requirement
or its cancellation is the unilateral transaction by the legal nature and is the subject
to mandatory notarization. A participant who intends to establish or cancel
a requirement is obliged to apply to the registrar with a request to enter in the Unified
State Register information on the requirement of notarization of the participant’s
signature when making decisions on the activities of the legal entity [16].
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Within the subject of our study, it is worth outlining the above-mentioned control
direction of the notary’s actions while the realization by the participants of the limited
and additional liability companies such a right as participation in the general meeting
of participants by providing their will in absentia. This right has been of particular
interest to us given that in accordance with the provisions of the valid legislation
of Ukraine, if a person participates in the highest governing body by providing his will
to vote on the agenda in writing, the authenticity of his signature on this document is
the subject tonotarization. In addition, the constituent document may set requirements
for the certification of the will of the participants during the survey, including the need
for notarization of the signature of the participant of the company [16].

Also, Part 5 of Article 17 of the Law of Ukraine “On State Registration of Legal
Entities, Individual Entrepreneurs and Public Associations” has stipulated that for
state registration of changes to the information on the composition of participants
of limited and additional liability companies, the applicant submits an application
to withdraw from the company. The authenticity of the signature on such a statement
is notarized with the obligatory use of special forms of notarial documents. If,
in accordance with the law or the company’s charter, the consent of other participants
to withdraw from the company is required, such consent is also submitted
and the authenticity of signatures on it should be also notarized [17].

Therefore, we support the position of 0.V. Bihniak, who in his work has focused
on the protective function performed by the notary due to the imperative requirement
regarding the notarization of the application for withdrawal of participants from
the company [10, p. 340].

The requirement of notarization of the signature on the application for withdrawal
also applies to cases of submission of such an application by a participant of the full
partnership, which was established for an indefinite period (Article 126 of the Civil
Code of Ukraine [18]).

By submitting an appropriate application for withdrawal, the participant certifies
his will to terminate the corporate relationship with the company. Therefore,
the consequence of withdrawal is the termination of participation in the company
(membership in a cooperative or agricultural cooperative) and, accordingly,
automatically causes a change in the composition of members of the corporate
organization. Undoubtedly, V.M. Kossak has been convincing arguing that the exit
gives rise to a binding legal relationship between the former participant (member)
and the business association itself [19, p. 26].

In this case, the notary performs his law enforcement function by identifying
the person who applied for resignation, and de facto certifies his will. Given the fact
that at the legislative level there has not been provided the mandatory prohibition
on the possibility of filing an application for withdrawal from a full partnership,
cooperative and agricultural cooperative through a representative, in our opinion,
a representative may also submit a relevant application. In these circumstances,
the notary must verify the authority of the representative.

Conclusions. From a systematic analysis of the provisions of the Procedure
for notarial acts by notaries of Ukraine [11]we can conclude that during the performing
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thenotarial actsinconnection with therealization of corporaterights,in particular, non-
property, the notary must: establish the identity of applicants; check the scope of their
legal capacity; find out whether the fact of the submitted applications corresponds to
the true intentions and will.
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Summary

Derevyanko D. S. Non-property corporate rights as the object of notary protection under the civil
legislation of Ukraine. — Article.

In modern conditions of progress of market economy the activity of corporate legal entities has
acquired the special value. In this regard, as well as taking into account the need to improve the investment
climate in Ukraine, it is advisable to pay special attention to the issues of effective protection of the rights
of participants of such legal entities. At the same time, it is difficult to deny the fact that the corporate
relations are not limited to property. As of today, the problems of notarial protection of non-property
corporate rights are still relevant. Corporate rights have a dual structure and have been divided into
non-property and property rights, although this issue has been still controversial among the scientific
community, and some researchers generally deny the non-property nature of corporate rights or point
to their derivative nature and interdependence on property. The scientific search for the content
of corporate relations allows us to state the dichotomous division of corporate rights into non-property
and property and at the same time come to a reasonable conclusion that despite the fact that there
is a connection between these rights, non-property rights have become the independent category.

The prevailing position in scientific doctrine is that non-property corporate rights include: the right
to participate in the management of a corporate company, the content of which covers a number
of powers; the right to withdraw from the corporate company; the right to information about the activities
of the corporate company. The scope and content of non-property corporate rights granted to participants
(shareholders, members) differ depending on the type of organizational and legal form of the corporate
organization.

It has been indicated in the article that the notarial form of protection of corporate rights is an integral
attribute of ensuring the observance and inviolability of the rights and legitimate interests of corporate
entities, as well as protection against abuse and illegal actions during the certification of local documents
of corporate entities.

Key words: notary, non-property rights, corporate rights, legal entity, protection.

Anorania

Hdepes’anko J]. C. HemaiiHoBi KopmopaTuBHi nmpaBa AK 06’€KT HOTapiaJbHOI 0XOPOHM 332 IUBITEHHM
3aKOHOJABCTBOM Ykpainu. — Crarra.

¥ cyuacHEX yMOBax IOCTYIy PUHKOBOI €EKOHOMiKM 0COGJIMBOTO 3HAUEHHA HaOyBae AiANbHICTH KOPIO-
PaATUBHUX IOPUAMYHUX 0Cib. ¥ 3B A3Ky i3 1M, a TaK0o:K Oepydu [0 yBaru HeoOXigHICTh IIOKpAleHHs iHBec-
TUIIHHOTO KJIiMaTy B YKpaiHi, JOIiJbHO 0CO0IMBY yBaTry IPUAIIUTYA TUTAHHAM e()eKTUBHOI 0XOPOHU MpaB
yuacHUKiB Takux ropuawuHux ocib. ITopan i3 Tum ckiagHO 3amepedyBary TOH (akT, IO KOPIOPATHUBHI
TIPABOBITHOCHHY HE BUUEPIYIOTHCA JIMIIEe MAaHOBUM 3MicToM. CTaHOM Ha CHOTOAHI IPO6GIEMM HOTapialb-
HOI 0XOPOHU HEMaliHOBUX KOPIOPATMBHUX IPaB TAKOXK € akTyaabHuMU. KoprmopaTuBHi mpaBa MaiThb JBO-
icTy CTPYKTYPY Ta MOJIMATHCA HA HEMAHOBI Ta MAiHOBI IIpaBa, X04a Iie MUTAHHA 1 JOHWHI 3aJIUIIAETHCA
IVCKYCIHUM cepeJ HAYKOBOI CIiJIBHOTH, & OKPEMi JJOCHiJTHUKY B3araJi 3alepevyioTh HEMAaHOBY IPUPOAY
KOPIIOPAaTHBHUX IIpaB a60 BKA3yIOTh Ha iX MOXiIHMI XapaKTep Ta B3a€MOo3aleXHicTh Bix MmaliHoBux. Haykosi
TIOIIYKY 3MiCTy KOPIIOPATHBHUX BiTHOCHH ZO3BOJIAIOTH KOHCTATYBATH PO AWXOTOMIYHMI IOALJI KOpPIOpA-
TUBHUX ITPaB Ha HEMANHOBI Ta MaiHOBI Ta BOZHOYAC AiTH OOI'PYHTOBAHOTO BUCHOBKY, 1110, HE3BAXKAIOUM HA
Te, IO Mi’K UMY IpaBaMU iCHYe 3B’A30K, IIPOTe HEMAIHOBI IpaBa € CaMOCTiiHOI0, PiBHOBHAYHOIO KaTero-
pieto HapiBHi 3 MalTHOBUMU.

Y HayKOBi#l JOKTPUHI IPEBATIOIOYOI0 € O3UITidA, IO A0 HEMANHOBUX KOPIIOPATUBHUX IIPAB HaJe-
JKaTh: MPABO HA y4YacTh B YIPABJIiHHI KOPIOPATMBHUM TOBAPHCTBOM, 3MiCTOM SKOTO OXOILTIOETHCS
HM3Ka IPAaBOMOYHOCTEH; MpaBo Ha BUXiJ i3 KOPIIOPAaTHBHOI'O TOBAPUCTBA; IIPABO HA iH(opMAaIio mIpo
IisIBbHICTh KOPIOPAaTUBHOTO ToBapucTBa. O0cAr Ta 3MicT HeMaHOBUX KOPIIOPATUBHUX IPaB, AKUMUI
HAJIA0ThCA YUaCHUKHY (AKI[iOHEPH, UJIeHU), PiSHATHCA 3aJI€KHO BiJ BUAY opraHisalmiiiHo-mpaBoBOi
(opMu KOpIIOpAaTUBHOI OpraHisairii.

Y crarTi BKasaHo, 1m0 HoTapiadbHa (popMa OXOPOHY KOPIOPATHUBHUX MPAB € HEBif’eMHUM aTpuby-
TOM 3a0e3MeueHHA JOTPUMAHHA Ta HEIOPYIIHOCTI IpaB i 3aKOHHUX iHTepeciB KOPIOPATHBHUX CY0 €KTiB,
a TaKOXK BaXUCTY BiJi 3JI0B:KMBAHb Ta IPOTUIIPABHUX Aifl IIiJ 4ac IOCBiTUeHHA JOKAIBHUX JOKYMEHTIB KOP-
TIOPATUBHUX YTBOPEHb.

Kaouosi ciosa: HoTapiyc, HeMaiHOBI IpaBa, KOPIIOPATUBHI IIpaBa, IPUANYHA 0c00a, 0XOPOHA.



