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FEATURES OF USE OF INTELLECTUAL PROPERTY OBJECTS:
LEGAL BASES AND PROCEDURE

Formulation of the problem. At the present stage of development of the world eco-
nomy, the issue of commercialization of intellectual property is relevant,
the introduction of intellectual property in the statutory fund of enterprises
is becoming more common, and so on.

However, the problem now is that the results of intellectual work, expressed
in intellectual property, although they should bring tangible income, but not always
in practice. A necessary prerequisite for profit is the use of property, its introduction
into economic circulation.

Legal introduction into economic circulation of results of scientific and technical
activity, including objects of intellectual property, is possible only after registration in
the order of the property rights established by the state. Otherwise, protection against
unfair competition, as well as relations on the transfer of rights with the receipt
of material benefits, become impossible.

Unfortunately, legal research in the field of use of intellectual property in
the production and sale of competitive products in a market economy and, accordingly,
the mechanisms of their legal protection is critically small.

That is why we consider important and relevant analysis of the legal nature
and forms of use of such objects.

Research analysis. Problems of legal regulation of relations in the field
of intellectual property are covered in the scientific works of V. Kryzhna, V. Milash,
0. Yavorska, I. Yakubivsky and others. The issues of the place of such agreements
among civil law or commercial agreements, the division of agreements in the field
of intellectual law according to various criteria, the state registration of these
agreements and other aspects are studied. However, as of today, there are still
problems with the application of intellectual property law.

Therefore, the purpose of our article is to reveal the main legal mechanisms for
the use of intellectual property.

Presenting main material. Legal regulation of the use of intellectual property
is based on the Civil Code of Ukraine, the Commercial Code of Ukraine, the Laws
of Ukraine ‘On protection of rights to inventions and utility models’, ‘On protection
of rightstoindustrial designs’, ‘On protection of trademark rights for goods and services’.
‘On protection of plant variety rights’, ‘On protection of rights to indicate the origin
of goods’, ‘On protection of rights to topography of integrated circuits’, ‘On copyright
and related rights’, ‘On protection of economic competition’, ‘On distribution of copies
of audiovisual works and phonograms’, ‘On the peculiarities of state regulation of economic
entities related to the production, export, import of disks for laser reading systems.’
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It is advisable to start your research by determining what exactly is to be used,
ie what specific types of objects can be used, and what are the features of their use.

The analysis of the civil legislation gives grounds to assert that all objects
of the intellectual property right can be conditionally divided into the following types:

1. Objects of industrial property (inventions, utility models, industrial designs,
trademarks or marks for goods and services, geographical indications, brand names);

2. Non-traditional objects of intellectual property (plant varieties, animal breeds,
layout (topography) of integrated circuits, trade secrets, scientific discoveries,
innovation proposals);

3. Objects of copyright and related rights (literary works, works of art, computer
programs, data compilation, performance, phonograms and videograms, programs
of broadcasting organizations).

It should be noted that this list is not closed and is quite complete. Over time, more
and more intellectual property.

Ways of using intellectual property are enshrined in Art. 426 of the Civil Code
of Ukraine. It also enshrines one of the main postulates of the procedure for the transfer
of intellectual property rights: the use of intellectual property by another person
is carried out with the permission of the person who has the exclusive right to allow
its use, except in cases of lawful use without such permission.

In this case, the methods of use, its forms are not regulated. The legislator only
indicates that these methods must comply with the law.

The conditions for granting a permit (license) for the use of an object of intellectual
property rights may be determined by a license agreement, which is concluded in accordance
with the requirements of the law. Types of agreements on the disposal of intellectual
property rights and requirements for them are contained in Art. 1107-1129 of the Central
Committee of Ukraine.

The legislation provides for the main ways of using an invention, utility model or
industrial design in the field of management. These include:

1) manufacture, offer for sale, introduction into economic (commercial) circulation,
use, import or storage for the specified purpose of a product protected in accordance
with the law;

2) application of a method protected in accordance with the law, or offering it
for use in Ukraine under the conditions provided by the Central Committee of Ukraine;

3) offering for sale, introduction into economic (commercial) circulation, use,
import or storage for the specified purpose of a product manufactured directly
in a manner protected in accordance with the law.

Ways to use the trademark are enshrined in Art. 157 of the Civil Code of Ukraine —
is its use on goods and services for which it is registered, on the packaging of goods,
in advertising, printed publications, on signs, during the display of exhibits
at exhibitions and fairs held in Ukraine, in brochures, invoices , on forms and in other
documentation related to the introduction of these goods and services in economic
(commercial) circulation.

Using the geographical indication of the business entity in accordance with
the provisions of Art. 160 of the Civil Code of Ukraine are: its use on the goods
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for which this geographical indication is registered, as well as on the packaging; use
in advertising, brochures, invoices, printed publications, official forms, signs, etc.

Chapter 75 of the Civil Code of Ukraine regulates the main types of agreements
on the disposal of intellectual property rights. Yes, according to Art. 1107 of the Central
Committee of Ukraine the order of property rights of intellectual property is carried
out on the basis of such agreements:

1) license to use the object of intellectual property rights;

2) license agreement;

3) agreement on the creation by order and use of the object of intellectual
property rights;

4) agreement on the transfer of exclusive intellectual property rights;

5) another agreement on the disposal of intellectual property rights.

Detailed consideration of certain types of agreements on the disposal
of intellectual property rights is not a direct subject of our study, so we note only
what features they have.

The features of agreements on the disposal of intellectual property rights are
as follows:

1) the object of the contract itself is special — intangible benefits. In this case, they
may be the object of the contract, provided that they are expressed in such an objective
form that allows not only to reproduce but also to reproduce them;

2) the second difference from other civil law agreements is the fact that the use
of an intellectual property object is possible only on the basis of a user agreement with
the right holder of the specified object. In this case, any non-contractual use of the object
of the current legislation is recognized as a violation of the rights to this object;

3) inaddition, a feature of contracts for the use of intellectual property is their paid
nature. The right of the owner may grant permission for the free use of such facilities,
but in the vast majority of cases, these agreements are concluded on a fee basis, as there
is a certain logic of their use;

4) significant restrictions are contained in the legislation on the use of intellectual
property, which are duly recognized as secret. In this case, a rather peculiar in
comparison with other objects of civil law is the situation when the so-called free use
of intellectual property is allowed, which is also considered legitimate: use of these
objects by any person who is not a subject of intellectual property rights;

5) the peculiarities of these agreements should also include the fact that one
of the points of such an agreement is the results of intellectual property. Moreover,
as noted by 0.V. Dzera, the subject of such agreements should be only the results
recognized as objects of legal protection, but this does not preclude the possibility
of concluding a contract and the result that is not such an object [1, p. 835].

There is an opinion among scientists that commercialization through the use
of intellectual property in their own production is the most profitable in terms of profit.
Its reliability is partially confirmed by the data of experts who claim that 70-80%
of the market value of companies are the latest technologies and objects of intellectual
property rights [2, p. 246]. And this is logical, because all the profit from the sale
of intellectual property remains with their right holder.
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The law provides for the possibility of using intangible assets (including intellectual
property) in the formation of the authorized capital of new companies. Thus,
intellectual property can be contributed to the authorized capital instead of property,
money and other material values, which requires only the consent of all founders.
It should be emphasized that the use of intellectual property in the authorized capital
allows, as noted by B.G. Prakhov:

1) generate significant authorized capital without diversion of funds and provide
access to bank loans and investments, using intellectual property as collateral along
with other types of property;

2) depreciate intellectual property in the authorized capital and replace it with
real funds, including depreciation deductions on the cost of production, ie capitalize
intellectual property;

3) authors and enterprises-owners of intellectual property — to become founders
(owners) in the organization of subsidiaries and independent firms without
branching [3, p. 72].

The introduction of intellectual property rights to the authorized capital instead
of real funds also provides: the right to receive a share of profits (dividends);
the right to participate in the management of the enterprise through the general
meeting of the board; the right to receive a liquidation quota in case of liquidation
of the enterprise, etc.

Since the volume of output can be large, the profit from its sale can be many times
higher than the value of intellectual property rights in the case of transfer of rights to
use the intellectual property or the sale of these rights.

Of course, this method of commercialization is associated with significant start-up
costs for the completion of intellectual property, development of production technology
and so on. But in case of success, the sale of manufactured products compensates for
these costs and, in addition, will receive a significant profit.

If the right holder does not intend to use intellectual property in his own
production or start a new business or create a joint venture, he may transfer all or part
of the ownership of the intellectual property to another individual or legal entity.

The sale of rights in full is mostly carried out through a contract of sale, under
which as a result of the transfer of ownership of an intellectual property object (sale
of a security document — patent or certificate) the holder as the selling party loses all
property rights to it . That is, if a patent for an invention is sold, it is re-registered in
the name of the new right holder and all property rights to this object pass to the latter.

But more often only the right to use an intellectual property object is transferred, as
this is a more advantageous agreement for the owner of the intellectual property object.

The right holder of any object of industrial property (licensor) may sell the license
(issue a permit for the use of intellectual property) to any person (licensee), if he does
not want or is not able to use the object.

By selling alicense, they pursue the goal of making a profit without losing capital for
production and market development. Selling a license is a way to introduce technology
to the market without selling marketable products. Revenues from the sale of licenses
cover legal or natural persons for their research expenses.
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The fact of sale or purchase of a license is legally formalized by a license
agreement, which differs from other purchase and sale agreements by the fact that
an intangible object is sold or purchased. The licensee acquires the right to use
the object of intellectual property only in the territory stipulated by the license
agreement and for a certain period.

Leasing isarelatively new form of commercialization of intellectual property rights.
Under the leasing agreement, various technological equipment, machines, devices,
etc. are transferred, which are made at the level of inventions and are protected by
patents. That is, together with the technological equipment and process, the right to
use the object of intellectual property is transferred.

The choice of such a form of commercialization as leasing allows start-up
entrepreneurs to open and expand their business even in the presence of rather limited
start-up capital, promptly using modern achievements of scientific and technological
progress in production.

Conclusions. In the context of our study, summarizing the above theses, we can
eradicate the following legal forms of use of intellectual property:

1) agreementoninclusioninthe authorized capital of property rights tointellectual
property;

2) agreements on the introduction into production of intellectual property;

3) an agreement on the distribution of property rights to intellectual property
between the employee and the employer;

4) agreements on the disposal of property rights to intellectual property;

5) other agreements that do not contradict the norms of the current legislation
of Ukraine.

It should be noted that the legislation does not address the issue of the possibility
of commercialization of intellectual property created by state research institutions
funded by the State Budget of Ukraine. This issue today worries not only scientists
but also business structures that are willing to invest in the development of science
and technology, but there are no relevant rules in the legislation today.

Bibliography
1. Iusinsue npaBo Ykpainu. OcobamBa uactuHa : migpyuauk / 3a pex. O. B. [Izepu, H. C. Kysuemnosoi,
P. A. Maiinannuka. 3-t1e Bufanus, mepepodaene i romosuene. K. : FOpiakom Iutep, 2010. 1176 c.
2. 9xonomuueckas sHiuKIoneaus / VH-ryT skomomuku PAH ; ri.pen. JI. U. Abanxkun. Mockea :
dKonoMuKa, 1999. 1279 c.
3. IIpaxoBB. T InrenexTyanbHa BIaCHICTS y AiANbHOCTI mignpueMcTB. [lumanHs iHmeleKmyanbHoi 61aCHOC-
mi : 36.HayK.mpaub HII inres. BnacH. AlIpH Vkpainu. Kuis : HII IB ATIpH Vkpainu, 2005. Bum. 3. 306 c.

Summary

Begova T. I. Features of use of intellectual property objects: legal bases and procedure. — Article.

The article is devoted to the main problems of legal support of the use of intellectual property. The
author analyzes the legislation in the field of intellectual property, the legal nature of the concept of ‘use
of intellectual property’, as well as its forms. Proposals on types of forms of use of intellectual property
objects are provided and proposals on further improvement of legislation in this area are formulated.

Today, very relevant is the question of commercialization of intellectual property. A necessary
prerequisite is for profit is to use the property, putting it into circulation.
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Ways of using intellectual property are enshrined in Art. 426 of the Civil Code of Ukraine. It also
enshrines one of the main postulates of the procedure for the transfer of intellectual property rights:
the use of intellectual property by another person is carried out with the permission of the person who has
the exclusive right to allow its use, except in cases of lawful use without such permission.

In particular, the legal form of the use of intellectual property by the following attributes: 1) agreement
on the introduction of the authorized capital property rights to intellectual property; 2) contracts
for manufacturing application of intellectual property; 3) agreement on the distribution of property rights
to intellectual property between the employee and the employer; 4) contracts for the disposal of property
rights to intellectual property; 5) other contracts that do not contradict the laws of Ukraine.

This attention is focused on the fact that not solved the possibility of commercialization of intellectual
property created by public research institutions financed from the State Budget of Ukraine.

Key words: intellectual property, intellectual property, use of intellectual property, scientific
and technical activities, invention, utility model.

Anoranig

Bezoéa T. I. Oco6auBocTi BUKOPUCTAHHA 00’€KTIB iHTeNeKTyaJbHOI BJIACHOCTi: NMPaBOBi migcTaBU
ta npouexaypa. — Crarra.

CraTTsa IprcBAYeHa OCHOBHIM Ip00IeMaM IIPaBOBOro 3a0e3IeueHH BUKOPUCTAHHS 00’ €KTiB IHTEIEKTY-
aJbHOI BIaCHOCTi. ABTOPKOIO IPOaHAIi30BaHO 3aKOHOAABCTBO Y c(epi iHTeIeKTya bHOI BIACHOCTi, IPABOBY
MPUPOAY IOHATTS «BUKOPUCTAHHSA 00 €KTiB iHTEJEKTyaJbHOI BIACHOCTi», a Takox #oro dopmu. Hanano
TIPOIIO3HUIII 1100 BUAIB (JOPM BUKOPUCTAHHSA 00 €KTiB iHTeIeKTya bHOI BIaCHOCTI Ta chopMyIBOBaHi Ipo-
03Ul 11010 HOAAIBIIOTO BAOCKOHAJIEHHA 3aKOHOJAaBCTBA Y Iiit cdepi.

Crorofui my:Ke akTyaJbHUM € MHTAHHA KOMepIiiajiisaiii iHTeleKTyaJbHOI BJIACHOCTi, a He0OXimHOHO
IepeayMOBOIO OTPUMAHHS MPUOYTKY € BAKOPUCTAHHS MaiiHa, BBEJCHHS H0Oro0 B 00ir.

Cnmocobu BUKOpUCTAaHHA 00’€KTiB iHTeneKTyanbHOI BiacHocTi 3akpimimeri y cr. 426 IIK Vkpainum.
Ilo o3HAK OTOBOPIB IIOA0 POSIOPANKEHHS MAaWHOBUMU IIPAaBa iHTEJEKTyaJIbHOI BIACHOCTI BiZHOCATHCA:
1) cam 06’eKT mOTOBOPY — HeMaTepiaabHi Osara; 2) To# (GakT, 110 BUKOPUCTAHHA 00’ €KTa iHTeJeKTyalbHOL
BJIACHOCTI MOJKJIMBE JIMIIE HA IMiZCTaBi JOrOBOPY KOPHCTYBAua 3 MPABOBOJIOLLIBIEM 3a3HAUEHOr0 00’€KTa;
3) ix omaTHMI XapakTep; 4) CyTTeBi 00MeKeHHI MiCTAThCA B 3aKOHOABCTBI II0J0 BUKOPUCTAHHSA 00’ €KTiB
iHTEeIeKTyaJbHOI BJIACHOCTI, AKi BUBHAHI B YCTAHOBJIEHOMY MOPSAKY CEKPETHUMU; 5) 10 0COOJUBOCTEH IIX
JIOTOBODIB CJIiJ BiTHECTH TaKOXK Te, II[0 OAHUM i3 IIYHKTIB TAKOTO JOTOBOPY € PE3YJIbTATH iHTEJIEKTYaIbHOI
BJIACHOCTI.

IIpaBoBa (hopMa BUKODHCTAHHS iHTEJIEKTYaJbHOI BJIACHOCTI 3a TAaKMMM O3HaKaMmu: 1) TOTOBip mpo
BBEJIEHHS CTATYTHOrO KaIiTajly MailHOBUX IpaB Ha 00’€KTH iHTEJIEeKTYyaJbHOI BJIACHOCT; 2) ZOroBOpU Ha
BUPOOHMYE 3aCTOCYBaHHS 00’€KTiB iHTeIEKTyaIbHOI BIACHOCTi; 3) IOTOBIp MPO POBMOia MAaHOBUX IPaB
Ha 00’€KTH iHTeJIeKTyaJIbHOI BJIACHOCTI MiK IIPAI[iBHUKOM i poboTOgaBIEeM; 4) ZOrOBOPY PO3HOPSAKEHHS
MaliHOBUMIU IIpaBaMu Ha 06’ €KTH iHTeJeKTyalIbHOI BJIACHOCTI; ) iHIIi JoroBOpH, 10 HE CyIepeyaTs 3aKo-
HOZABCTBY YKpaiHU.

Katwuosi crosa: inTeeKTyaabHa BIACHICTD, 00’ €KTH iHTeNEKTYaJIbHOI BJACHOCTi, BUKOPUCTAHHS 00’ €K-
TiB iHTeJIEKTyaIbHOI BJIACHOCTi, HAYKOBO-TeXHiUHA MifATbHICTD, BUHAX], KOPHCHA MOJIEb.



