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OVERVIEW OF THE GENESIS OF THE LEGAL REGULATION
OF ADMINISTRATIVE PROCEDURE IN POLAND

Administrative procedure in Poland has been shaped by the Austrian system of pro-
cedural law. Austria is considered to be the country with the most extensive history
of positive administrative procedural law, where the first act regulating administra-
tive procedure was adopted. This act became the basis for the Polish legal act containing
rules on general administrative procedure. Due to the crisis of the absolutist era, Aus-
trian scholars Adamovich and Funk formed a legal position regarding administrative
procedure, which in Polish law is called “post¢powanie” [1, p. 292], which translated
means proceedings to be regulated uniformly — by one law. Before 1925 administrative
procedure was not regulated by law. Only as a result of the activities of the Admin-
istrative Tribunal in Vienna begin to form rules on the observance of due procedure
on the part of administrative bodies in their decision-making process in relation to
citizens. The Statute of the Tribunal provided for the annulment of court decisions
(Entscheidungeri) and rulings (Verfilgungeri), which were appealed because of “braki
postepowania” [2].

In earlier periods, attempts to define and standardize procedure in administrative
bodies were made by individual ministries and other superior bodies, which issued
instructions and guidelines binding on the other bodies as part of their powers. How-
ever, these attempts were unsuccessful, as each of the bodies issuing such internal acts
ignored the acts of the other bodies, resulting in a breach of procedure.

It was the jurisprudence of the Administrative Tribunal that started the process
of creating uniform rules on administrative procedure and became the basis for the cod-
ification of these rules in Austria in 1925 [3]. We would like to note that the Austrian
General Administrative Procedure Act is considered by many scholars as the first exist-
ing law in Europe. Even though the law enshrined the internal functioning of admin-
istrative bodies within the authoritarian regime, the legal formalism of the law was
valuable, in terms of procedural guarantees it provided to citizens [4, p. 324]. Poland
had a long tradition of administrative codification, it not only adopted one of the earli-
est codes of administrative procedure in 1928, but the Polish Constitution of 1921 was
the vanguard in enshrining certain principles of administrative procedure [5, p. 130].

According to the doctrine, the codification of the rules of administrative procedure
in 1925 provided a higher level of legal certainty, unified and simplified the appli-
cation of the rules of administrative procedure, and (as a result of the jurisprudence
of the Austrian Administrative Tribunal and the Constitutional Tribunal) consoli-
dated the basic principles and procedural rights for individuals contained in the Gen-
eral Administrative Procedure Act. These procedural principles, which were expressed
through the rights of procedure participants, included the principle of hearing
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the parties, the principle of establishing the facts on the basis of the evidence gath-
ered, the obligation of the authorities to justify the decision taken and the admissibil-
ity of various legal measures (in particular the reopening of proceedings, if there are
grounds for doing so).

The successor country to the Austrian experience in the field of administrative
procedure was Poland both in the question of the legal regulation of administrative
procedure and in the nature of the model of administrative procedure. The proof
of this is the legislative activity of the Polish legislator, the President and the activity
of the Supreme Administrative Court of Poland.

The first full Polish codification of administrative procedural law took place on
22 March 1928 in the form of decrees issued by the President of the Republic of Poland
having the force of law: on administrative proceedings, on compulsory proceedings in
administration, and on criminal and administrative proceedings. The list of adopted
laws is similar to the Austrian ones mentioned above.

The Presidential Decree on Administrative Proceedings came into force on
01.07.1928 and was formally in force until 01.01.1961, until the Code of Adminis-
trative Proceedings came into force [6]. The legislator took as a basis the Austrian
Administrative Procedure Act of July 21, 1925. The jurisprudence of the Supreme
Administrative Court of Poland also had a significant impact on the interpretation
of the provisions on administrative proceedings. It was an administrative court estab-
lished by the 1922 Act on the Supreme Administrative Court, the model for which
was the Vienna Administrative Court. Subsequently, the Republic of Poland adopted
the so-called German model of administrative court system, characterized by the exist-
ence of separate administrative courts (tribunals) within the judicial system, estab-
lished solely for the purpose of resolving disputes between the citizen and the public
administration.

The judicial activity of the Supreme Administrative Court was terminated with
the outbreak of the Second World War, however, some provisions interpreting
the norms of administrative procedural law retained their legal force and “usefulness”
for administrative proceedings.

The 1928 Decree of the President of the Republic of Poland on Administrative Proce-
dure formally entered into force after the end of the Second World War. Nevertheless,
the importance of this act was weakened by the following reasons: first, the absence
of a codified general administrative procedure, and second, the inclusion of pro-
cedural provisions in acts regulating the sphere of administrative law. On the basis
of the principle legis specialis these provisions took precedence over the general norms
of the 1928 Law “On Administrative Procedure” and were influenced by procedural
law. Another example of the actual degradation of procedural rules was the adoption
by the Council of State and the Council of Ministers of a joint decree of 14 December
1950 on the handling of appeals, complaints from the public and the press. The insti-
tute of complaints and petitions provided for in this decree was borrowed by the Polish
law from the Soviet legal system and was based on actio popularis. However, the provi-
sions of the Decree were not harmonized with the provisions of the Presidential Decree
on administrative procedure, which allowed for dual challenges of administrative deci-
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sions, even contrary to the principle of stability of final decisions (stabilnosci orzeczen
ostatecznych).

This necessitated the harmonization of regulations on administrative procedure,
which resulted in the adoption of the Code of Administrative Procedure on June 14,
1960. This act unified the scattered provisions of the administrative procedural law.
The biggest influence on Polish law and its contents, and particularly on administra-
tive procedure, was caused by events that have taken place since 1944. The national lib-
eration of Poland coincided with the social revolution. It culminated in the destruction
of the old bourgeois statehood and the establishment of the People’s Republic. This
put Poland on the path of socialism and affected the Polish administrative procedure,
which was seen as part of the basic legislation aimed at strengthening the fundamental
guarantee of the rule of law in the state. These changes were the main reason that led
to the need for a new codification of administrative procedure in place of the adminis-
trative procedural acts of 1928. The new procedure had to take into account the fun-
damental changes in the social and economic sphere of the State, which had to serve
the interests of workers and be controlled by them. The new code was intended to cre-
ate a procedure that would ensure harmonious cooperation between administration
and the citizen, while at the same time making it possible, through the procedure, to
protect the rights of citizens in cases of misuse of their powers by the authorities. The
preparation of the new administrative procedure involved a national debate, the results
of which were taken into account by the parliament when it adopted the Code of Admin-
istrative Procedure in 1960. The introduction of this code unified the scattered pro-
visions of administrative procedural law. The Code initially enshrined provisions on
the general administrative procedure and the complaints and petitions procedure.
However, in 1980, the scope of the Code of Administrative Procedure was broadened
by including new proceedings: proceedings for the issuance of certificates, in matters
of resolving jurisdictional disputes between administrative authorities and courts
of general jurisdiction. In 1990, the Code also included proceedings on individual cases
conducted by local governments [7].

Considering the gradual development of the Code in the direction of expanding
the number of proceedings it regulated, we assume that the Polish legislator tried to
unite in one act the most important proceedings for the society with the aim of their
unified regulation. The Code enshrined general rules and principles of administrative
proceedings, concerning participation and involvement of citizens in the procedure
affecting their rights, justification of decisions as well as forms of appeal and revision
of administrative decisions.

There is a separate chapter that sets out provisions for the involvement of the pros-
ecutor in administrative proceedings. In matters of appeal in first instance, the focus
is on appeals to higher administrative authorities. Since its entry into force in 1960,
the Polish Code of Administrative Procedure has been amended in response to chang-
ing political ideas and social conditions and ongoing administrative reforms.

To a greater extent the Polish model of administrative procedure is characterized
by the jurisdictional nature indicated by the principles of administrative proceed-
ings, the structure of administrative proceedings. The general administrative pro-
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cedure is similar in its structure to court proceedings, consisting of similar stages
and phases.

However, the reflection of new provisions in the code testify to the partial emer-
gence of elements of the third generation model of administrative procedure associated
with convergence, globalization and membership of the European Union, which have
influenced the introduction of relevant amendments to the Code of Administrative
Procedure: for example, administrative European cooperation (Section 8a), the princi-
ple of peaceful settlement of cases (Article 13), the use of mediation in administrative
proceedings (Article 96a).

Administrative procedure in Poland is a result of historical development caused
by objective laws and social development. Historical and legal developments in Aus-
tria had a decisive influence on the formation of the classical jurisdictional model
of administrative procedure in Poland. After Poland became a member of the EU, how-
ever, elements of the third generation of administrative procedure started to appear in
the model of administrative procedure: European administrative cooperation, medi-
ation, the principle of amicable settlement of the case, which is definitely a positive
development. The changes taking place in Polish administrative procedure ensure
effective implementation of EU law in the national legislation.

A brief overview of the genesis of the legal regulation of administrative procedure
makes it possible to conclude that Poland was influenced by the Austrian legislative
experience and the activities of the Vienna Administrative Tribunal.
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Summary

Markova O. 0. Overview of the genesis of the legal regulation of administrative procedure in Poland. —
Article.

In this article the author conducted a study related to the consideration of historical and legal issue of
the emergence of administrative procedure in Poland. The historical and legal events which influenced the
formation of administrative procedure in Poland have been analyzed. Poland was a successor country to
the Austrian experience in the field of administrative procedure both in the question of legal regulation of
administrative procedure and in the nature of the model of administrative procedure. A proof of that is the
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legislative activity of the Polish legislator, the President and the activity of the Supreme Administrative
Court of Poland. The first full Polish codification of administrative procedural law took place on
22 March 1928 in the form of Decrees issued by the President of the Republic of Poland having the force
of law: on administrative proceedings, on compulsory proceedings in administration, and on criminal and
administrative proceedings, and on executive proceedings in administration, which were in effect until
the adoption of the Code of Administrative Procedure in 1960. The legislator took as a basis the Austrian
Administrative Procedure Act of 21 July 1925. The jurisprudence of the Supreme Administrative Court
of Poland has also had a significant impact on the development and interpretation of provisions on
administrative proceedings.

Considering the gradual development of the Code towards increasing the number of proceedings
regulated by it, we can affirm that the Polish legislator aimed at combining the most important proceedings
in a single act in order to create a unified approach.

Thenew Code created a procedure that allowed for a harmonious relationship between the administration
and the citizen, while at the same time providing for the possibility for citizens to defend their rights in
cases of abuse of power by the authorities.

Key words: administrative procedure, historical and legal events, genesis of legal regulation.

Anoranig

Mapxkoea O. O. Orasax reHe3u IPaBOBOTO Pery.IOBaHHA axMiHicTpatuBHOI mpouenypu B Iloxpmi. —
Crarrs.

VY miit cTaTTi aBTOP MOCTiMMKYE iCTOPHUKO-TPABOBUIT ACIeKT BUHUKHEHHA afMiHICTPaTUBHOI IPOIeaypHu
B [Tosbini. Bysu mpoanasisoBaHi icTOpuKO-IIPaBoOBi MOil, 0 BIVIMHY/IN Ha CTAHOBJIEHHS aIMiHiCTPaTUBHOL
mporieaypu B Ilosbiri. ITonbmia 6yna KpaiHoo-IpaBOHACTYITHUKOM aBCTPifichKOT0 JOCBiAy y cdepi agmimi-
CTPATHBHOI IPOIEJYPH AK Y IUTAHHI IPABOBOTO PETYJIIOBAHHSA aIMiHiCTPATHBHOI IPOLEAYDH, TAK i B XapakK-
Tepi Mozesi agmMiHicTpaTHBHOI mporenypu. [JokasoM poro 6ysia 3aKOHOTBOPYA [iAJBHICTE TOJIBCHKOTO 3aK0-
HogaBIsA, [Ipesugenta i gianbuicTs Burioro agminictparusuoro cyay IToabi.

Ilepma moBHA TOTBCHKA KOAM(DIKAIiA aqMiHicTpaTHBHO-IPOIECYAIBHOTO TpaBa Binoytaca 22 GepesHs
1928 poxry y Burisani Ykasis, sumanux IIpesugentom PecnyOuiku [losbina, SKi Maiu cuiy 3aKOHY: PO
aaMiHiCTpaTHBHe IIPOBAKEHH:A, IPO IPUMYCOBe IIPOBA/?KeHHSA B afMiHicTpaii, a TaKoX IPo KPUMiHAIb-
HO-BUKOHABYe IIPOBAJIKEHHsA, IIP0 BUKOHABYE IIPOBAJKeHHS B aAMiHicTpalii, AKi Aigau 10 MOMEHTY Ipu-
narTa Kogexey mpo agminicTparusHe mpoBaja:kenus B 1960 pori.

3a 0CHOBY 3aKOHOJABEIb B3SB aBCTPIfChKUI 3aKOH PO afMiHiCTpaTUBHY MpoueAypy Bix 21 naumnus
1925 p. Cynosa mpaxkTtuka Bumioro Axminictparusroro cyay IloabImni Tako:k Maia 3HAUHUH BILIUB HA PO3-
POOKY 1 TiyMaueHHS IOJIOKEHb PO aAMiHICTpPATHBHE IIPOBAJKEHHs. 3 OMVIAAY HA IIOETAIIHUI PO3BUTOK
KOZEKCY B HAIPAMI POBIIMPEHHA KiJIBKOCTI IPOBaJ?KeHb, AKi BiH PeryJioBaB, MU MOKEMO CTBED/KYBAaTH,
1110 OJIBCHKUI 3aKOHOAABEIb IPATHYB 00’ €{HATY HANO1IbII BAXK MBI IPOBAKEHHS B OJJHOMY aKTi 3 METOIO
BUPOOJIeHHA YHi(DIKOBAHOTO MiAX0AY 0 aAMiHICTPaTUBHOI IIPOIEAYPH.

Katouosi ciosa: agMiHicTpaTHBHA IPOLEAYPa, iCTOPUKO-IIPABOBI MOAil, reHe3MC IIPABOBOIO PETYJIIO-
BaHHA.



