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TWO SIDES OF THE CONTEMPORARY SYSTEM OF QUASI-LEGISLATIVE ACTS
OF THE COMMISSION OF THE EUROPEAN UNION

Formulation of the problem. Commission of the EU is one of the most significant
and theoldestinstitutions within the European Union. According to Art. 17of the Treaty
on European Union the Commission shall promote the general interest of the Union
and take appropriate initiatives to that end.

In order to carry out this task duly, under Art. 290, 291 of the Treaty on the Func-
tioning of the European Union the Commission of the EU is entitled to enact two types
of quasi-legislative acts: implementing and delegated acts.

Commission’s implementing and delegated acts play a vital role in the EU everyday
life. However, abusive application by the European legislator of the system of delega-
tion of quasi-legislative powers to the Commission may cause adverse effects on the EU
legal order.

Thus, it is important to outline both advantages and disadvantages of the modern
system of Commission’s delegated and implementing acts in order to find out the real
impact of such acts on the EU legal order.

Analysis of the latest researches and publications. The issue of Commission’s
implementing and delegated acts has been partially outlined in scientific papers of such
scholars as Steve Peers, Marios Costa, Carlo Tovo, Paul P. Craig, Zamira Xhaferri,
Fabio Franchino, Herwig Hofmann, Thomas Christiansen, Mathias Dobbels and others.
Nevertheless, most scholars limited their attention only to negative aspects of the sys-
tem of Commission’s quasi-legislative acts, when the benefits of having such system
within the EU have not been fully outlined.

Formulation of the aim and objectives of the article. The aim of the scientific
article is to make a general analysis of both advantages and disadvantages of the con-
temporary system of Commission’s quasi-legislative acts. In order to achieve the aim,
the following objectives have been set: to point out advantages of Commission’s
quasi-legislative acts; to analyze advantages of Commission’s quasi-legislative acts; to
emphasize disadvantages of Commission’s quasi-legislative acts; to examine disadvan-
tages of Commission’s quasi-legislative acts.

Basic research material. The modern system of Commission’s implementing
and delegated acts is significant for the EU for a number of reasons. It is possible to
outline the following principal advantages: acceleration of the EU decision-making pro-
cess; making the EU decision-making process more flexible; improvement of the qual-
ity of the EU legislation; unloading the EU legislature’s workload, i.e. the EU Parlia-
ment and the Council.

Most EU legislative acts are enacted under the ordinary legislative procedure pur-
suant to Art. 294 of the TFEU. According to the latest activity report on developments
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and trends of the ordinary legislative procedure made by the European Parliament’s
officials, the average length of procedure for acts adopted at first reading is from 18 to
20 months [1, p. 4]. Additionally, in its previous activity report on the ordinary legis-
lative procedure it was stated that several months should elapse until the act concerned
is ready for the adoption, because it must be translated into all official languages, then
verified by the lawyer-linguists. This final step usually takes about 8 weeks or 2 months
[2, p. 12]. Thus, in order to adopt just one EU legislative act under the ordinary legis-
lative procedure it takes about 2 years of the EU legislator work.

In its turn, the adoption of implementing and delegated acts by the Commission
takes approximately from 3 to 5 months which is in 4 times faster than the adoption
of EU legislative acts under the ordinary legislative procedure [3, p. 217].

Secondly, due to the COVID-19 outbreak within the EU in the beginning of 2020,
the Commission has just within two months adopted a vast number of implementing acts
on different areas (health, economy, research, budget, etc.) in order to provide Member
States, individuals and legal entities with newly adjusted legal norms and rules.

In such a way, the system of the Commission’s implementing and delegated acts
let the Commission on behalf of EU make necessary decisions in a fast and effective
manner.

The third benefit for the delegation of quasi-legislative powers to the Commission
is improvement of the quality of the EU legal acts. Under the Founding EU Treaties,
the EU is granted with a power to adopt legal acts in areas that are explicitly specified
in Art. 3 and 4 of the TFEU. There are currently 16 different areas in the list. Con-
sequently, it is impossible for the EU legislator to envisage all detailed rules and pro-
cedures to govern certain legal relationships in an area concerned within the basic EU
legislative act.

Delegated acts adopted by the Commission mostly outline detailed rules, procedures
and criteria to be applied within the particular area. Implementing acts also provide
Member States with ‘guidelines’ in different policy areas. Both implementing and dele-
gated acts help to govern effectively legal relations within the area concerned via mak-
ing a clear and experienced assessment by the high-quality staff.

In the report from the Commission on the working of committees during 2018,
the total number of committees was 275 within 28 different policy sectors [4, p. 3]. In
its turn, each committee is composed of representatives of the Member States, chaired
by a representative of the Commission and regardless of the procedure applied a com-
mittee delivers its opinion. Delegated acts are adopted by the Commission. External
expert groups composed of representatives of different stakeholders help to make
an expertise of a delegated act concerned.

Having such a big number of specialized staff helps the EU to have an effective
system of quasi-legislative legal acts which are drafted on a purely professional basis.

The fourth rational for the delegation of quasi-legislative powers to the Commis-
sion is reduction of the workload of the EU legislator [5, p. 105]. As it was confirmed
in the Schengen borders code judgment the EU legislator are entitled to adopt legisla-
tive acts that have more political dimension. Delegation of quasi-legislative powers to
the Commission provides the EU legislator with necessary time to solve issues of greater
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significance. Delegated and implementing acts allow the EU legislator to concentrate
on the core legislative work (framework legislation) and to shift more technical details
to the level of technical experts in consultation with or assistance by Member States’
representatives and other sources of expertise [3, p. 217].

From the other side, there are also some drawbacks within the contemporary system
of Commission’s implementing and delegated acts.

The first one is the absence of a clear legal distinction between implementing
and delegated acts. In 2009 the Lisbon Treaty specified a clear system of hierarchy
of EU legal acts within the EU legal order. In a simple way, the TFEU distinguishes
between purely legislative legal acts adopted under the ordinary or special legislative
procedures, quasi-legislative acts (delegated acts) and purely executive acts (imple-
menting acts).

Commission’s delegated acts are aimed to amend or supplement certain non-es-
sential elements of a basic legislative act concerned. At the same time, Commission’s
implementing acts also amend provisions of a basic legislative act in some extent, since
they usually set up particular criteria or detailed rules to be applied within the EU.

Implementation involves the uniform interpretation of basic acts’ provisions. This
official interpretation is prepared by the Commission in the form of uniform conditions
specified in implementing acts. In this respect, it is possible to say that such uniform
conditions also make amendments in basic legislative acts, because they explicitly set
out missing criteria and rules that should be applied by Members States in the same way.

The lack of a clear distinction between implementing and delegated acts not only
undermines the hierarchy of EU legal acts set up by the Lisbon Treaty, but also has
an influence on the application of a particular system of institutional oversight made
by the EU legislator.

Furthermore, the lack of a clear distinction between these two kinds of legal acts
in practice gives rise to the number of interinstitutional disputes. In this regard,
the CJEU provides EU institutions with the interpretation on the issue when imple-
menting or delegated acts should be invoked. The CJEU emphasized that the EU legis-
lator has a discretion when it decides to confer a delegated power on the Commission
pursuant to Art. 290 (1) of the TFEU or an implementing power pursuant to Art. 291 (2)
of the TFEU [6].

The second possible adverse effect of Commission’s implementing and delegated
acts is the breach of the principle of institutional balance. The principle of institu-
tional balance in the EU implies that each of its institutions has to act in accord-
ance with the powers conferred on it by the Treaties, in accordance with the division
of powers [7].

An excessive delegation of quasi-legislative powers by the EU legislator to the Com-
mission may lead to the breach of the principle of institutional balance. Sometimes
Commission abuses its quasi-legislative powers by replacing the EU legislator. Such
practice not solely breaches the founding principles of a clear distinction of pow-
ers between the Commission and the EU legislator (Council and European Parlia-
ment) which has an exclusive right to adopt binding EU legislative act but also leads
to numerous interinstitutional disputes and litigations.
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In this respect, Case-286/14 EP v. Commission is a great example of dis-
putes regarding the problem of limitation of delegation powers. In 2013 Regula-
tion 1316/2013 (basic act) conferred on the Commission the power to ‘detail’ fund-
ing priorities within this facility. Nevertheless, the text of the basic act does not
specify whether the Commission should amend or supplement the basic act. Later
on, the Commission adopted Delegated Regulation 275/2014 by adding the funding
priorities to an annex of the basic act.

The European Parliament filed a claim to the CJEU and stated that the Commission
was granted a power solely to supplement, not amend the basic act concerned and sought
to annul the Delegated Regulation 275/2014. The CJEU ruled that the power to sup-
plement or amend a basic act should be determined by the EU legislator and cannot
be determined by the Commission itself. Moreover, the CJEU held that Commission
should adopt a separate act when exercising its supplementing power [8].

Thus, it would be worrying, for example, if the power of delegation would allow
the Commission to rewrite or amend most EU legal acts without Council and European
Parliament being involved in such process. The widespread granting of such powers
raises question of democratic accountability as it supplants the legislative process
[9, p. 14].

The third drawback of the modern system of Commission’s implementing and dele-
gated acts is the lack of accountability. Accountability is now considered to be an essen-
tial feature, if not the most important one, of any system of the public governance.
In the EU, the term accountability usually associates with the term ‘democratic defi-
cit’. The ‘democratic deficit’ is a condition when the EU institutions, bodies and agen-
cies, except the European Parliament, are lack of transparency mainly because they are
not directly elected by the EU citizens.

The Lisbon Treaty has separated Commission’s delegated acts from the comitol-
ogy procedure. The abolishment of comitology for delegated acts released Commission
from the formal control mechanism of national representatives from Member States to
which the Commission was bound in a pre-Lisbon setting. Moreover, both the Council
and the European Parliament lost the flow of detailed information that was previously
generated in the context of comitology committees, and which was necessary to ensure
effective control of the Commission’s powers [10, p. 455].

The Common understanding between the Commission, the European Parliament
and the Council on delegated acts which came into force in 2016 only sets out that ‘the
Commission shall consult experts designated by each Member State in the preparation
of draft delegated acts’. However, unlike comitology committees, expert groups are
not subject to any transparency and accountability standards, and very little is known
about their number, composition and meetings [10, p. 454].

As to implementing acts, alterations and innovations made by the latest comitol-
ogy Regulation 182/2011 have not solved the problem of Commission’s accountabil-
ity. According to provisions of Regulation 182/2011, Commission is obliged to provide
both the Council and the European Parliament with draft implementing acts on which
the committees are asked to deliver an opinion and the final draft implementing acts
following delivery of the opinion of the committees [11].



66 AxmyanvHi npobremu deprcasu i npasa

Although the European Parliament and the Council enjoy the scrutiny right under
Regulation 182/2011, Commission just shall review the draft implementing act, taking
into account of the positions expressed, and, subsequently, inform the European Par-
liament and the Council whether it intends to maintain, amend or withdraw the draft
implementing act. In this respect, the scope of the right to scrutiny is very limited,
since it extends only to situations when a basic act is adopted under the ordinary legis-
lative procedure. The right of scrutiny cannot be applied when a basic act is enacted
either under special legislative procedure or when an implementing act concerned was
adopted on the basis of delegated act.

All the mentioned-above illustrates that procedures applied to Commissions’ imple-
menting and delegated acts are not enough transparent and accountable to the EU
legislator and EU citizens. Such situation puts at stake the legitimacy of Commissions’
implementing and delegated acts.

Conclusions. Contemporary system of Commission’s implementing and delegated
acts have both positive and negative impact on the EU legal order.

From the one hand, Commission’s implementing and delegated acts provide the EU
with great opportunities to make urgent and necessary decisions in a fast and effect-
ive manner. Nowadays it is vital to duly react and govern legal relationships in newly
emerged situations. Such acts also help the EU to maintain efficient and highly-grade
system of quasi-legislative legal acts which are prepared on a purely professional
basis. Finally, the delegation of quasi-legislative powers to the Commission greatly
reduces the workload of the EU legislator and let it concentrate on the more import-
ant political issues.

From the other side, there is an absence of a clear legal distinction between Com-
mission’s implementing and delegated acts in practice. Such situation undermines
the hierarchy of EU legal acts set up by the Lisbon Treaty, has an influence on the appli-
cation of a particular system of institutional oversight by the EU legislator and also
leads to numerous interinstitutional litigations. Secondly, the Commission quite often
abuses the right to adopt delegated acts, which leads to the breach of the principle
of institutional balance. Eventually, due to the lack of transparency and accountability
of procedures applied to Commission’s implementing and delegated acts the question
of legitimacy should be put at stake.
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Summary

Otenko P. V. Two sides of the contemporary system of quasi-legislative acts of the Commission of the
European Union. — Article.

The scientific article is devoted to the issue of complex legal analysis of both advantages and
disadvantages of the contemporary system of Commission’s quasi-legislative acts which is composed of
implementing and delegated acts. Commission’s implementing and delegated acts play a crucial role in the
EU, but the abusive application by the EU legislator of the delegation of quasi-legislative powers to the
Commission of the EU cause various negative consequences on the EU legal order. The author outlines
the following positive sides of Commission’s quasi-legislative acts: acceleration of the EU decision-making
process, adding the EU decision-making process flexibility, improvement of the quality of the EU legislative
acts and unloading the overall EU legislature’s workload. Taking into account the latest statistics, the
author has proved that the process of the adoption of implementing and delegated acts is in four times faster
than ordinary and special legislative procedures. It is emphasized that COVID-19 outbreak in 2020 made
the EU urgently enact a bunch of legislative acts that were mainly adopted in the form of Commission’s
quasi-legislative acts. The author also points out that the quality of the EU’s legislation has been improved
as well as EU’s legislator workload has been greatly reduced because of Commission’s implementing and
delegated acts. At the same time, the author specifies that the absence of an explicit legal distinction
between Commission’s implementing and delegated acts leads to numerous interinstitutional litigations
and disputes and undermines the hierarchy of legal acts under the provisions of the Lisbon Treaty. It is
established that an excessive application by the Commission of the EU of the quasi-legislative instruments
may breach the principle of institutional balance and may lead to the replacement of the sole EU legislator —
the European Parliament and the Council. Eventually, the author argues that the lack of transparence and
accountability of the Commission of the EU during the process of adoption of implementing and delegated
acts deepen the ‘democratic deficit’ problem within the EU.

Key words: European Union, implementing acts, delegated acts, benefits, drawbacks, EU legislator,
European Commission.

Anoranig

Omenko II. B. JIgi croponu cydyacHoi cucreMu KBasisakoHomaBumx akriB Komicii €Bpomeiicskoro
Corogy. — CraTr4.

HaykoBa craTTs mprcBAYeHa KOMIJIEKCHOMY IOPUANYHOMY aHAIi3y [epeBar Ta HefoIiKiB cyuacHoi cuc-
TeMu KBasisakoHogaBumx axTiB Komicii €C, 1mo ckiIagaeTbea 3 TaKMX BUAIB aKTiB, AK iMIieMeHTamiitui
Ta feneroBani. IMmiemenTariiiHi Ta neseroani aktu Kowmicii Bizirpatots gy:ke BaauBy posb B €C, omHAK
HaJMipHe Ta YyacTe BUKOPUCTAHHS MeXaHi3My nejeryBanus KBasisakonomasuux pyukuii Komicii €C 3 6oy
3aK0HOTBOPIA €C cIpUYMHSAE PIsHOMAHITHI HeTaTUBHI HACTi KU /1A mpaBonopaaky €C. ABTOp BUOKPEMITIOE
TaKi ImepeBaru cucTeMu KBasisakoHomaBuux axTiB Kowmicii €C: mpuckopeHHs mpolecy NPUAHATTA pillleHb
Ha piBHi €C; HafaHHA TpoOLleCY NMPUUHATTA pimeHb Ha piBHI €C 6ibII0l HYYKOCTi; HOKpAIeHHS AKOCTI
3aKoHOZaBunX akTiB €C, a TaK0:K 3MeHIIeHHs Po00UOro HaBaHTaKeHHsS Ha 3akoHoTBOpIH €C. Bepyuu no
yBaru OCTaHHi CTATUCTUYHI IaHi, aBTOP CTBEPAKYE, 110 mpotiec npuitHATTA Komicieto €C iMmiemMeHTaI[iTHAX
Ta JeJerOBaHUX aKTiB € B YOTHPU Pa3u LMIBU/IINM, HiK MPUAHATTA 3aKOHOJZABYNX aKTiB 32 pe3yJbTaTaMu
3BMUAHOI Ta cIleIiaabHOI 3aKOHOJaBUOI IpolleAypHu. 3adHauaeThed, 1o cnaiax COVID-19 B 2020 pori smy-
cuB €C MIBUAKO MPUIHATH BeJIUKY K1TbKiCTh 3aKOHOJABUMX aKTiB, AKi y CBOIH mepeBaxHiil O1nbIIoCcTi 6y/Iu
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npuitHaATi y opmi kBasisakonomasunx aktiB Komicii. ABTop Takoxk migKpeciioe, o SKicTh 3aKOHOABCTBA
€C noxparuiacek, a poboye HaBaHTaKeHHSA Ha 3aKOHOTBOPILA €C 0yJI0 3MEHIIEHO caMe 3aBAAKHU iMILIeMeH-
Tanifiuum Ta geaeroBanuM aktam Kowmicii €C. ABTop 3asHauae, I0 BifICyTHICT YiTKOrO I0PUAUIHOTO PO3-
MeKYBaHHSA MiXK IMIJIeMeHTAI[iHHUMY Ta JejeroBaHuMu aKktaMu Komicii mpusBoAuTh 0 BEIMKOI KiTBKOCTI
MiKIHCTUTYIIFTHX CYII€PEUOK Ta CYJOBUX CIIOPiB, a TAKOXK IIiAPMBY iepapxii mpaBoBUX aKTiB BiAIOBiZHO
1o mosokeHs Jlicaborcbkoro Horosopy. [oBenero, mo HagmipHe 3acTocyBanua Kowmiciero €C kBasizakono-
IABYKMX IHCTPYMEHTIB MOKe HMOPYIIATH MPUHINI iHCTATYIIAHOTO OaJaHCy Ta MOKe MPH3BECTH J0 3aMiHu
enuHOTO 3aKoHOTBOPIA €C — €Bponeiickkoro [lapramenTy Ta Pagu. IlincymMoByioun, aBTOp CTBEPAKYE, IO
HemoCTaTHiCTh BigkpurTocTi Ta migssitTHocTi Komicii €C mig wac mpouecy IpUHHATTA iMILIEMEHTAI[iHHAX
Ta [eJIeroBaHUX aKTiB MOCUIIIOE IIpobieMy «aedinury gemoxparii» 8 €C.

Kawouosi crosa: €sponeiicskuii Cotos, iMIieMenTanmifini akTu, 1ejieroBadi akT, mepeBaru, HeJoiKu,
3akoHOTBOpeIs €C, €Bponeiicbka Komicid.



