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THE ROLE OF INTERPRETATION OF LAW IN THE MECHANISM
OF BRIDGING GAPS IN LAW

Formulation of the problem. In the legal systems of continental European law,
the interpretation of law plays a very important and sometimes crucial role. This is due
to the special role of the judge, which consists not only in his activities in relation to
formal, pre-established regulations, but also in the application of the latter in the con-
text of the legal system based on its fundamental values.

The state of scientific research. Problems of interpretation of law and its role in
bridging gaps in the law were studied by such scientists as 0.V. Averin, O.T. Bonner,
0.N. Vereshchagin, M.S. Kelman, D.O. Tumanov, S.P. Pogrebniak, P.M. Rabinovych,
Yu.M. Todyka, H.O. Khrystova, S.P. Cherednychenko, S.V. Shevchuk and others.
However, some aspects of the above issues related to the relationship between gaps in
the law and the interpretation of law, such as: (a) the study of specific types of gaps
and the role of clarification of legal norms in the process of overcoming existing gaps;
(b) disclosure of the essence of the disseminating interpretation of the law and its
application by analogy; (c) determining the specifics of the interpretation of the rules
applied by analogy, as well as the role of official interpretation in the process of bridg-
ing gaps, remain insufficiently studied, which, given the great practical importance
of these issues, determines the relevance of their research.

The purpose of the article is to clarify the legal nature of the interpretation of law,
its features, as well as the role in the process of bridging gaps in law, in particu-
lar, the study of the specifics of the interpretation of norms applied by analogy, in
the case of gaps in law, as well as disclosing the meaning of interpretation activities for
the implementation of completion paths (development) of law.

Statement of basic materials. Regulating the procedure for exercising the rights
and fulfilling the responsibilities of the participants in legal relations, the rules of law
are characterized by the high degree of formalism, which largely determined the spe-
cifics of the gaps that occur in them. The gap in law in the theory of law is understood
as the absence of the appropriate regulatory and legal prescription, which is necessary
for the regulation of specific social relations that are in the sphere of legal regulation
[1, p. 378]. We are talking, in particular, not only about cases when there is no rule
of law at all, but also about the situation where it (or part of it) is not clearly formu-
lated, as aresult of which we have the formal gap. According to O.T. Bonner, the formal
gap is the situation associated with the absence of the law that would directly answer
the question. However, this does not mean that there is no corresponding legal norm,
and in this case, the law enforcement body has to create it to the certain extent, taking
into account various methods of interpreting law [2, p. 39]. Agreeing with the opinion
of the scientist, D.O. Tumanov defines this concept as the situation in which the law
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enforcement agency should not create a rule, but reconstruct its true logical mean-
ing [3, p. 99]. This can be achieved only through the interpretation of the law, which,
according to the apt statement of 0.V. Averin, is “the most complex intellectual pro-
cedure that requires at least 2 conditions: the deep knowledge of not only the current
law, but also quite complex rules of legal hermeneutics” [4, p. 172].

By its nature, the interpretation is aimed at clarifying the true meaning of the law.
It should be borne in mind that the latter, due to the property of human speech, can
admit the existence of several variants of its understanding. Therefore, the interpret-
ation does not change or abolish the law, but only concretizes it, gives it the meaning
that is embedded in it.

The need for interpretation is organically related to the use of techniques and means
of legal techniques in the development of the legal act, which, in turn, are conditioned
by several aspects of the external form of law, namely: (a) the form of external ver-
bal and documentary presentation of the content of legal prescriptions and (b) norma-
tive, specifically legal expression of this content. Along with these objective grounds,
the need for interpretation is also explained by the imperfection of the wording
of the law of the will of the legislator. In view of this, the interpretation of legal acts
helps to eliminate the shortcomings of their form. Incorrect or incomplete use of tech-
niques and tools of legal technique, shortcomings in the style of legal acts can be elim-
inated by interpretation. This is what gives the grounds for S.S. Alekseev to consider
interpretation as a kind of continuation of legal techniques, the purpose of which is to
ensure the completeness and accuracy of the expression of the will enshrined in these
acts, its full disclosure and proper effective implementation [5, p. 505]. So, it can be
argued that through various methods of interpretation such kind of gaps as formal
gaps are overcome.

In the process of exercising the right, it is important not only to interpret one or
another formally established legal prescription, but also to explain it in general — its
meaning, principles, socio-political content, and so on. Only the in-depth interpreta-
tion can serve as the appropriate basis for individual sub-normative regulation and con-
cretization of norms, analogy of law, their subsidiary application in accordance with
the requirements of legality. To achieve these objectives, law enforcement authorities
use the expansive interpretation, the purpose of which is to reveal the true meaning
of the legal norm, which is broader than its literal meaning. At the same time, it is
extremely important that in the process of such interpretation the content laid down by
the legislator remains unchanged [3, p. 106]. How rightly S.P. Pogrebniak remarks in
thisregard, the interpreter must choose the version of interpretation within the frame-
work of the law, and not outside it [6, p. 126]. At the same time, the interpretation
should be based on the general meaning of the norm, which determines its main purpose.

Expanded interpretation is carried out by the courts and as a result of the applica-
tion of constitutional norms on human rights and fundamental freedoms, when their
content is additionally determined by judicial lawmaking [7, p. 548]. For example,
the European Court in the case of Yvonne van Duyn v. Home Office (Case 41/74 van
Duyn v. Home Office) established the new legal provision as the result of clarifying
the content of the principle of legal certainty, which, in his opinion, means that inter-
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ested parties should be able to rely on the obligations assumed by the state, even if they
are in the legislative act that does not have automatic direct action at all. Such action
of the specified principle is connected with another — with the principle of responsib-
ility, which is that the state should not invoke its own violation of obligations in order
to prevent responsibility. However, if the certain concept is approved by the state or
the public authority, they will be considered to be acting illegally if they deviate from
such policy or behavior. After all, the approval of the latter gave grounds for the emer-
gence of reasonable expectations of individuals to adhere to such policies or behavior[8].

This example unequivocally shows the implementation of one of the ways of law
development through interpretation and judicial law [6, p. 124]. Therefore, we must
agree with the opinion of S.P. Pogrebniak, who notes that in some cases the inter-
pretive and law enforcement functions of judicial practice are actually transformed
into law-making. At the same time, the scientist notes that within the framework
of the Romano-Germanic legal family, the lawmaking function of judicial practice,
of course, is not the main one, but is performed as the additional one, supposedly com-
plements the law enforcement or interpretation activities of the courts, compensates
for the shortcomings of formal legal sources [9, p. 96-97].

As already mentioned, the problem of supplementing the law becomes especially
relevant in bridging gaps in the law. In this regard, the question arises about the need
to disclose the peculiarities of the interpretation of the rules applied by analogy.

The legal literature contains the point of view according to which, applying the law
by analogy, the court or other law enforcement body should interpret it in the same way
as in the usual application of this norm, since it is unacceptable to adapt the legal norm
tosimilar relations by means of its different interpretation, transfer of the norm, which
is applied in the sphere of other legal relations. Therefore, the meaning of the legal
norm in its application by analogy cannot be distorted. At the same time, it should
be borne in mind that each norm has its own sectoral (sub-sectoral) and institutional
affiliation and is interpreted in conjunction with other norms contained in this area
or institution. When applying the analogy, the rule of law is borrowed and allegedly
transformed by the law enforcement body in the legal institution in which there is
the gap. It follows that in the particular situation, such rule should be interpreted
not as part of the institution from which it is borrowed, but as part of the institution,
the gap in which it is designed to overcome [3, p. 107-108]. This is due to the fact that
the norm, which is applied by analogy, is subject to double influence. On the one hand,
it as a whole retains its original meaning, on the other — such a rule is partially adapted
to the peculiarities of the institution, the gap in which, through it, is overcome. In
addition, it should be remembered that when applying the rule by analogy, its general
meaning is of paramount importance, which must remain unchanged. Some influence
is also exerted by the specifics of the legal institution in which the borrowed norm is
intended to be overcome. Thus, the rule applied by analogy in the certain sense is sub-
ject to adaptation by the enforcement authority.

Equally important is the issue of official interpretation, which plays the extremely
important and sometimes decisive role in law. This is due to the fact that cases
of authentic interpretation are the rather rare phenomenon, so it is logical that
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the so-called official explanations provided by higher judicial bodies become espe-
cially important. These powers are based on the provisions of the Law of Ukraine “On
the Judiciary and the Status of Judges” of June 02, 2016 No.1402-VIII [10] (herein-
after referred to as the Law), according to which in order to ensure uniform applica-
tion of law in resolving certain categories of cases, the Plenum of the Supreme Court
practice of application of substantive and procedural laws, systematizes and ensures
the promulgation of legal positions of the Supreme Court with reference to court deci-
sions in which they were formulated (paragraph 10 ! part 2 of Article 46 of Law No.
1402-VIII). Clause 10% of the second part of the same article of the said Law determines
that, based on the analysis of judicial statistics and generalization of judicial practice,
the Plenum of the Supreme Court provides advisory clarifications on the application
of law in deciding court cases. Providing these clarifications is primarily the need to
ensure the common understanding and application of the law, through which stability
is achieved in the development of legal relations.

The official interpretation of normative legal acts also plays the significant role
in the case of formal gaps, when the more modern legal design is provided through
the interpretation of legal norms. Such activities, as a rule, are associated with
the interpretation of the relevant rules of law, giving them the broader or narrower
meaning depending on the degree of change in the nature of relations governed by them
[3, p. 111].

In objective reality, any interpretative act has the auxiliary character in relation to
the existing normative legal act — the subject of interpretation, which finds its mani-
festation in the application of its relevant rules [11, p. 56]. As a result of interpreta-
tion, the so-called casual norms are formed (they are also called secondary), which are
used to resolve the specific legal dispute, the specific case [12, p. 72-74]. The element
of judicial lawmaking is especially noticeable in resolving so-called complex cases that
cannot be resolved by simple rule-making and are considered in the presence of such
shortcomings of the legal system as insufficient clarity of legal requirements, ambi-
guity of their understanding, gaps in legal regulation. When solving this category
of cases, the judge uses an expanded law-making interpretation of the rule of law,
applies the analogy of law and legislation, exercises judicial discretion, that is, selects
one of several lawful decisions [7, p. 547].

Given the close interaction of the law-making function of the judiciary with law
enforcement and interpretation, some lawyers express the opinion on the identity
of judicial lawmaking and interpretation[13, p. 41; 14, p. 174]. At the heart of the prob-
lem of identifying these two concepts are two groups of reasons. The first of them is
related to the peculiarities of judicial activity in legal systems of the Anglo-American
type, where, in contrast to the Romano-Germanic law, there is no clear distinction
between law-making and law-interpreting activities of the judiciary [15, p. 66, 147].
Other reasons for mixing these two categories are factors that necessitate the legis-
lative function of the judiciary. This circumstance is, first of all, the uncertainty
of the content of normative prescriptions with which the court operates in the pro-
cess of administering justice [16, p. 4]. Therefore, in order to avoid the identification
of the concepts of “judicial lawmaking” and “interpretive activity”, as well as in order
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to formulate the general structure of “judicial lawmaking” in the legal literature,
the only condition for the latter is to establish gaps in legal regulation.

Conclusions. Thus, based on the above considerations, we can conclude that
the interpretation of the law is the necessary element of the mechanism of legal regu-
lation. Its significance lies primarily in ensuring the full and accurate disclosure
of the functions of legal acts as sources and forms of existence of legal norms, other
substantive elements of the existing legal system, which makes this activity especially
noticeable in the event of gaps in law. With the help of the interpretation procedure,
one of the ways of completion (development) of law is realized, according to the concept
of which the court is authorized to search for law outside the literal content of the law.
This is what allows law enforcement agencies to ensure that legal cases are resolved
in strict accordance with the constitutional principles of legal certainty, legality
and the rule of law.
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Summary

Matat Yu. I. The role of interpretation of the law in the mechanism of bridging gaps in the law. —
Article.

The article is devoted to the study of the legal nature of the interpretation of law, its features, as well
as the role in overcoming gaps in the law. Attention is focused and substantiated that the interpretation of
legal norms, being a necessary element of the legal regulation mechanism, plays the important role in the
process of overcoming gaps in law. So, by means of various methods of interpretation, in particular, formal
gaps are overcome, which, in turn, may arise as a result of an unsuccessful presentation of legal norms by
the legislator.

It is determined that when applying the rule of law by analogy, such a rule in the particular situation
should be interpreted not as part of the institution from which it is borrowed, but as part of the institution,
the gap in which it is designed to overcome. This is due to the fact that the rule applied by analogy is subject
to double influence: on the one hand, it generally retains its original meaning, on the other — partially
adapts to the characteristics of the institution in which the gap is overcome through it.

The role of official interpretation in the process of application of the law in the conditions of gaps in
the legislation is clarified, the role of recommendatory explanations provided by higher courts on the issues
of application of the legislation is investigated. In Ukraine, these powers, in accordance with the Law of
Ukraine “On the Judicial System and the Status of Judges” dated June 02, 2016, are assigned to the Plenum
of the Supreme Court, in order to ensure the same application of the rules of law in solving certain categories
of cases, generalizes the practice of applying substantive and procedural laws, systematizes and ensures the
promulgation legal positions of the Supreme Court, as well as based on the results of the analysis of judicial
statistics and generalization of judicial practice, it provides explanations of the recommendatory nature on
the application of legislation in solving court cases.

It is concluded that the importance of the interpretation of law is primarily to ensure full and accurate
disclosure of the functions of legal acts as a source and form of existence of legal norms, other substantive
elements of the legal system. The interpretation concretizes the law, which allows law enforcement agencies
to ensure the resolution of legal cases in strict accordance with the constitutional principles of legal
certainty, legality and the rule of law.

Key words: interpretation of law, gaps in law, law enforcement, completion (development) of law,
judicial lawmaking.

Anoranig

Mamam IO. I. Poss TaIyMayeHHS NpaBa B MeXaHi3Mi OX0JaHHA IPOTAJIHH Y 3aKOHOAABCTBi. — CTaTTd.

CraTTd IpUCBAYEHA JOCTIIKEHHIO IOPUAMYHOI IPUpPOAYM TIyMadeHHS IIpaBa, HOro ocobJauBOCTel,
a TaKO POJIi B IPOIIeCi HOAOJaHHS IPOTATIIH Y 3aKOHOAABCTBI. AKIIEHTY€ETHCA yBara Ta 00T PYHTOBYETHCS,
110 TUIyMaueHHA HOPM IIpaBa, OyAy4y HeoOXifHIM eJleMeHTOM MeXaHi3My IIPaBOBOTO PeryJIl0BaHHd, Bifirpae
BaKJIVBY POJIb Y IPOIIECi TOJ0IaHHSA IPOTAINH Y 3aKOHOZaBCTBi. Tak, 3a mocepeJHUIITBOM PiBHUX CIOCOOiB
TIIyMaueHHs I0JAI0ThCHA, 30KpeMa, GopMaIbHi IPOTAINHY, AKi Y CBOIO YePry MOKYTh BUHUKATU BHACIIZOK
HEBJAJIOT0 BUKJIA/IEHHSA 3aKOHOABIIEM IPABOBUX HOPM.

Busnaueno, 110 B pasi 3acTocyBaHHA HOPME IIpaBa 3a aHAJOTi€I0 TaKa HOpMa B KOHKDPETHi# curyarii
Ma€ TIYMaUUTUCA He AK YaCTUHa iHCTI/ITyTy, 3 AKOro ii 3aII03N4YEeHO0, a AK CKJIaTHUK iHCTI/ITyTy, IIporajauny
B IKOMY BOHA IIOKJIMKAaHA [I0JI0JIaTH. YKasaHe 0B’ A3aHO 3 THM, ITI0 HOPMa, 3aCTOCOBYBaHA 32 AHAJIOTIEIO, Mij-
JaeThCA MOABIHOMY BILIABY: 3 0Of{HOTO OOKY, BOHA B IIiI0MYy 36epirae mepBUHHUI CMUCII, 3 APYTOTO — YACTKOBO
MIPUCTOCOBYETHCA IO OCOOIMBOCTEH TOTO IHCTUTYTY, IPOTajINHA B AKOMY JOJAETHCA 32 ii mocepeJHUIITBOM.

3’sdcoBaHO PoJib 0iniliHOro TIyMadeHHs B IPOIlECi 3aCTOCYBAHHA IIPaBa B YMOBAaX IPOTAJINH ¥ 3aKOHO-
IaBCTBi, ZOCJIi/KEeHO POJIb PEKOMEHJAliNHIX P03’ ACHEHb, 1[0 HAJAI0ThCA BUIIMMHU CyAaMH, 3 IUTAHb 3aCTO-
CyBaHHS 3aKOHOAAaBCTBA. B Yrpaini sasHaueni moBHOBa:keHHA 3TifHO i3 3aroHOM Ykpainu «IIpo cymoycrpiit
i cratyc cynmis» Bix 02.06.2016 p. mokaazgeHo ua [lnenym BepxosHoro Cyny, AKuii 3 MeTOI0 3a0e3IeUeHH
OJHAKOBOT'O 3aCTOCYBaHHA HOPM IIpaBa IIi/f 4ac BUPilIeHHA OKPEMUX KaTeropiil cIpaB y3araibHIOE IPAKTAKY
3aCTOCYBaHHA MaTepiabHOTIO i MPoIecyaJbHOTO 3aKOHIB, CHCTEMATH3Ye Ta 3abesnevye ONPIIIIOAHEHHA Ipa-
BoBHX nosuriit Bepxosroro Cyzy, a Takok 3a pesyJIbTaTaMy aHAJII3Y Cy/JOBOI CTATUCTUKY Ta y3araJbHeHHSA
CyZ0BOi IPaKTUKY Hajae po3’ACHEHHA PeKOMEHJAIiHOro XapakTepy 3 IUTaHb 3aCTOCYBAHHA 3aKOHOJAB-
CTBA y BUPIIIIeHH] Cy/JOBUX CIIPAB.

3po6sieH0 BUCHOBOK, IIJ0 3HAUEHHA TJIyMaueHH IIpaBa I0JATa€ Hacamiepes y 3abe3nedeHHi IIOBHOTO
¥ TOYHOTO POSKPHUTTA (HYHKIIN IPaBOBUX aKTiB AK J:Kepesia i popMu icHyBaHHA IOPUANYHIX HOPM, 1HITHX
3MiCTOBHUX €JIEMEHTiB IpaBoBoi cucTeMu. 3a JOIOMOrOI0 TIIyMaueHH:A 3AiiCHIOEThCA KOHKPETHU3Aallid IpaBa,
fAKa JJa€ 3MOTY IIPABO3aCTOCOBHIM OpraHaM 3abe3IeunTy BUPIIIeHHA IOPUANYHIX CIPaB y CyBOPii BifgmoBiA-
HOCTi KOHCTUTYIIHHUM IIPUHIIMIIAM [IPABOBOI BUSHAUEHOCTI, BAKOHHOCTI il BEPXOBEHCTBA IIPaBa.

Kaiovoei ciosa: TiymavueHHs MpaBa, IPOTAINHN B 3aKOHOZABCTBi, IIPaBO3aCTOCYBaHHA, T00yA0Ba (PO3-
BUTOK) IIPaBa, CyZ0Ba IPaBOTBOPYiCTb.



