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Annoranusa

Juxoeuyxui A. 0. Cucrema mpecrynieHuii IPOTHB OKpy:karomei cpeasl. — Crarba.

B craThe mpoaHanM3UpOBAaHBI PA3IMYHbIE MOAXOABl K ()OPMUPOBAHUIO TEOPETUKO-IIPABOBOI CHCTEMBL
MpeCTyIJIEHUH [IPOTUB OKPYy:Katoumieil cpepsl. Ha oCHOBAaHWHM IPMBEJEHHOrO aHAJIM3a CAEJNAH BBIBOJ, UTO
VMEHHO Pa3JIn4Ks B 0XPAHIEMBIX CPEICTBAMYU YTOJIOBHOIO IIPaBa IPUPOAHBIX 00BEKTaX 00yCIaBINBAIOT CY-
[eCTBOBAHYE 3HAUUTEIHHOTO KOJNYECTBA YrOJIOBHO-IPABOBBIX HOPM, YCTAHABIMUBAIOI[UX OTBETCTBEHHOCTh
3a IPECTYIHBIE TOCATATEILCTBA HA OKPYIKAIOIYIO CPeLy.

Eantouesvie ci06a: IPeCTYILIEHUS IPOTUB OKPYIKAIOLIEH CPefbl, YrOJOBHO-IPABOBAS OXPaHa, OKPYIKAI0-
mad cpesa, IPUPOTHBIN 00BEKT.

Summary

Likhovitskyy Y. O. System of crimes against the natural environment. — Article.

In the article under consideration had been analyzed the different approaches to the formation of the-
oretical and legal system of crimes against the natural environment. Based on the given analysis was made
the conclusion, that these differences in protective means of criminal law of natural objects determine the
existence of a large number of criminal and legal principles of law that establish criminal responsibility for
criminal encroachment on the environment.

Key words: crimes against the environment, criminal law protection, environment, natural object.
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3HAYEHHS CYTIOBOI IPAKTUKHU B OBMEKEHHI
CyJAIBCbROI'O PO3CY Y B KPUMIHAJBHOMY ITPABI

CynmiBchKuil poscys y KpUMiHAJIBHOMY IIpaBi — Iie IIPaBO3aCTOCOBHA iHTEJIEKTYaslhb-
HO-BOJIOBA JiSJIBHICTD CY/IIi, AKA € Tepe10aueH00 KPUMiHAJTBHIM 3aKOHOM MipOot0 cBOOOAT
BUOOPY OJHOTO 3 BapiaHTiB pillleHHsd B KpUMiHAILHOMY IpoBamkenHi. Ha croromui mocra-
I0Th IUTAHHA, IKUMU € MeKi PO3CyI0BOI MisIIbHOCTI, AKMM ITOBUHHE OYTH «OITHMAJIbLHE»
CIiBBigHOIIEHHS (JOPMATHHUX 1 JUCKPEIiHHNX 3acaj V KPUMiHAJIHHOMY 3aKOHi, YiM 00-
MEKYEThCA CYJOBa AWCKPEIis IIiJi Yac BUHECEHHA DIillleHHA B MPOBaJKeHHi. AKCioMor0
€ Te, 110 caMe KPMMiHAJbHINA 3aKOH BCTAHOBJIIOE MEKi CYAIiBCHKOTO PO3CYY, IO 3HOBY
iTKPEeCTIoe IPaBOBUI XapaKTep CYATiBCHKOTo podcyny. Poscyn He € Oe3mMe:kHIM. 3aKpi-
IJIEHHSA 3aKOHOM BiTHOCHO BUSHAUEHUX HOPM, OI[iHOYHI MOHATTS I TePMiHH, ITLIi, AKi Iepe-
CJTiTye KpUMiHAJIBHE 3aKOHOJJABCTBO, — Ie CBOEPITHMI CIIOCI0 BUPAKeHHSA BOJIi 3aKOHO/AB-
11, 10 BUCTYIIA€ BajKeJseM, 3a JOIIOMOTOI0 STKOTO B Pe3yJIbTATi peasisallii cyaaaMuy mpaBa
HA PO3CY. JOCATAEThCA MeBHA CTa0LIbHICTD 1 BIIOPAIKOBAHICTD, a TAKOXK 0AJIAHC Y CYCIILIb-
HUX BiHOCHHAX. IIpy 11bOMY MeKi CyIiBCHKOI0 PO3CYY MOKYTb HOCUTH UiTKUH Xapak-
tep (cT. cr. 47, 48 Kpuminansuoro Kogexcy Yrpainu (zaai — KKY) rorro) abo mpubansHnii
(1170 CTOCYETHCS OI[iIHOUHUX TTOHATH, IOPUAMYHUX TepMiHiB). OxHaK uu AificHo GescmipHuM
€ TBePIKeHH, 110 JIUIIle KPUMiHAJbHU 3aK0OH BCTAHOBJIIOE MesKi BUOOPY PillleHHA B KPH-
MiHAJIBHOMY IIPOBaJKeHHi? 3BMUaiiHo, y IOIIYKAX BiAIOBIAl Ha Ile IUTAHHSI MU 3aTajIOM
3IMTOBXYyEMOCA 3 TPOOJIEMATHKOIO BUSHAUEHHS JPKepes KPUMiHAJIHHOTO 3aKOHO/IaBCTBA.

Cropasegnusum € TBepaxenHs O.C. KysembaeBa, axuil i3 :KajeM KOHCTATYE, IO
B KPUMiHAJIHLHOMY IIPaBi He IIOBHOIO MipOI0 BUKOPUCTOBYIOTHCA HOCATHEHHS 3aTraIbHOL
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Teopii mpaBa, y AKil mpobaeMi Apxepes mpasa IPUALIAEThCA HabaraTo OijlbIlle yBaru.
Yce 1e 3yMOBIIOE HEOOXiTHICTH BUPIIMIEHHA TPOOJIEMHUX CUTYaIlill, AKi IOJIATAIOTH
Yy HEBUBHAUEHOCTI XapakTepy i KoJja I:Kepes KPpUMiHAJIbLHO-IIPaBOBOI iH(popMaIrii, He-
TMOBHOMY a00 HEeIpaBUJIBHOMY HOTO BUKOPUCTAHHI Ta, BiAMOBiAHO, yXBaleHHI Hempa-
BUJIBHUX KPUMiHaIbHO-TIPABOBUX pimmeHb. OfHUM 3i cmocobiB 1mboro € po3pobKa Ha
raJiy3eBOMY PiBHI Teopii mA:xepes KPUMiHAJIBLHOTO IIPaBa, BUXOAAUN 328 MEXKi BUBUEHHSA
KPUMiHaJIBHOTO 3aKOHY, HapiBHI 3 Teopicio smounny i mokapanud [1, c. 360]. dx Bia-
miuae B.O. TynaKoB, BizoMoI0 € mo3uiis, o KpuMiHaabHa 3a00pOHA CHOIOAEHHS, KA
peaisyeThcs B MPaBO3aCTOCYBaHHI, 3HAXOAUTHCA B IOCTiiHOMY PO3BUTKY. BomHouac
crabisbHa 3a00pOHA MUHYJIOTO, ITOB’ d3aHa 3 MO3UTUBHUM KPHUMiHAJBHUM IIPABOM, TaK
caMo 3HaXOAUTHCA B PO3BUTKY. ¥ ITEPIIOMY BUMAAKY MOBa Iifie PO HEOOXigHICTh IO-
cTifiHOI KOpeKI[ii 3aK0OHOZaBCTBA Ta MPAKTUKY HOT0 3aCTOCYBAHHS II[0L0 HOBUX 3a00POH
(HampUKJIa;, KOMII IOTePHUX 3JI0UMHIB), HOBUX KOJIi3iHHNX CUTYAIlill, 1110 3yMOBJIOETh-
¢4 TMOJIITUYHUMU TIPOIlecaMu, IPUUHATTAM i paTu(ikaiieio BiImoBiITHNX Mi*KHAPOIHUX
JOTOBOPiB i KOHBEHIIiH, pilteHHAMY €BPONIEHCHKOr0 CYAY 3 IpaB JIOANHA TOIO0. ¥Y APY-
TOMY BUIIAQIKY MAIOThCS HA yBasi iHTepmpeTariiiai mporecu B JOCTATHBO iHEPI[IHHOMY
KPUMiHAJIbHOMY 3aKOHOJABCTBi, AKi JO3BOJIAIOTH, BUKOPUCTOBYIOUHM AHAJIOTiI0 IIpaBa
sui generis (mpusHaueHHS 3aX0/iB Oe3meKy i comianbaoro 3axucty B KKY, 3By:xeHe un
IOIIMpPeHe TIYMaueHHA KPUMiHaabHO-IpaBoBoi Hopmu Bepxosuum Cynom Ykpainu abo
Bumum xacamiiHuM cyaoM i3 po3IIALy IMUBIILHUX Ta KPUMiHAJIBHUX CIIPAB), POSIIOB-
CIOPKYBAaTH Jif0 CTApMX HOPM Ha HOBi Bumu BigHocuH [2].

Tak, sHAUeHHA TIyMaueHHA IIPaBa iCTOTHO 3POCTA€E, KOJIU BUHUKAIOTH CUTYaIlii He-
THUIIOBOTO 3aCTOCYBAaHHS IpaBa, TOOTO IiJ yac KOHKpeTH3allil mpaBa, 3HAYHOTO JOIIY-
IIeHHS PO3CYAy IPaBO3aCTOCOBHOTO CY0’€KTa, a TAKOMK B iHINMUX CKJIAZHUX IIPABOBUX
curyaniax. Ilig yac mpusHaueHHS MOKapaHHA CUTYallii HETUIIOBOTO 3aCTOCYBaHHSA IIpa-
Ba 3YMOBJIOIOTECSA (POPMYJIIOBAHHAM 3aKOHOAABIIEM KPUMiHAJIbLHO-IPABOBUX HOPM i3
«IIOTIPABKOI0» HA CYAAiBCHKUI PO3CY, 30KpeMa YIOBHOBaKy0UnX HOpM (cT. cT. 69, 75,
93, 4. 1 ct. 97, u. 1 ct. 105 KKV T01110), OIiHOUYHNX MOHATH («iHIIi 06CTaBUHU» B II. 5
4, 1 ct. 66 KKY, «amopanshi aii morepmisoro» B 1. 7 u. 1 ct. 66 KKY, «Ts:kki Hackiz-
Ku» B1. 5 4. 1 cr. 67 KKV Tom0), Ta meBHMMY HeOTiKaMy 3aKOHOIABYOI TEXHIKH, 30-
KpeMa HeoJHO3HAUHUMU TepMiHaMu («Iupe KadTTsA», «CUIbHE AYIIeBHe XBUIIOBAHHS »
TOI[0) TA MOHATTAMH («0C00a BUHHOI0», «TAKKICTH BUMHEHOTO 3JI0YKHY » TOIIO).

BaxauBy poJib y (hopMyBaHHi Cy10BOI MPAaKTUKY B KpaiHaX KOHTUHEHTAJIHHOTO Ipa-
Ba BiirparoTh pillieHHA BUINUX CYAiB, AKi MOKYTb CIYTYBaTU aHAJIOTOM II€PEKOHINBUX
npenenenTis. B YKpaini Taky poJb MOMKYTh BigirpaBaTu pimenHs Bepxosmoro Cymy
Yxpainu (gamxi — BCY) Ta Bumux cuemianrisoBanux cymis: Buimoro agmMiHicTpaTHBHOTO
cyny Ykpainu, Buioro rocmogapcbKoro cyany YKpainu Ta Buioro cmerriaiisoBaHoro
cyny YEpainuy 3 posTaaqy NUBLIPHUX 1 KpUMiHAIBHUX ciipaB. KoxKHuil cyansd, SKoMy Bi-
JIoMa ITpaBoBa MO3UIlid BUIOI CyA0BOI iHCTAHIIIT 3 TOTO UM iHITIOT0 TUTAHHS, HE MOXKe He
Oparu ii 1o yBaru 3 orJIALy Ha aBTOPUTETHICTD BUIIOI CYIOBOI iHCTAHITII Ta HA MOMKJINBE
OCKAapyKeHHd ¥ CKacyBaHHSA oro pimenHs [3, ¢. 179]. Bogrnouac curyarris, 3a aKoi, Ha-
TIPUKJIA, Cy/ /s IepIIol iHncTanIii, He moroKyunch i3 mosurieo BCY, mpuitmae cBoe
pimeHHs Beymepey ITiil mo3uIlii, pUSUKYIOUN HACTYIITHUM CKAaCyBaHHIM CBOI'O PillleHHd,
He CyTePeunTh YUNHHOMY 3aKOHOaBCTBY [4, c. 38].
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CyzmoBa IpaKTHKA AK JKepeJIo IpaBa € Tielo YaCTWHOIO COIliabHO-IIPABOBOTO JOCBiY
71 Pe3yJIbTATiB MiATHHOCTI BUIIUX CY/JOBUX OPTaHIB Ta iHOMI HIKYMX CY[IiB, IO BUPAsKa-
€ThCs B 0QIIHNX aKTaxX OpraHiB cy0Boi Biaaau (pilleHHIX, IOCTAHOBAX, YXBalaxX, dKi
Ha0pa/v YNHHICTD 1 He OyJIM CKacoBaHi), AKi MiCTATH BaXK/INBI I aKTyaJbHI TPABOBI 1O3M-
11i{ 060B’I3KOBOT'0 UM MEPEKOHJIMBOTO XapaKkTepy (CyI0Bi peleeHTH, yCTaJeHy CyI0BY
TIPaKTUKY Ta o3’ ACHeHHA BUIUX CYJOBUX OPTaHiB), a TAKOK 000B’ A3KOBI 0 BUKOHAHHS
IPUIIKCY HOPMATUBHOTO XapaKTepy, I0 MicTaTheA B pimenHax Koucrurymiiinoro Cyny
Yxpaiau # cymiB 3arajbpHOI IOPUCAMKINI Ta MAIOTh HACTIAKOM BTPATy UMHHOCTI HOpMA-
THUBHO-TIPABOBUX aKTiB 200 IX OKPEeMUX II0JI0/KeHb Y 3B’ A3KY 3 BUSHAHHAM iX HEKOHCTHUTY-
iHHVMY Y1 He3aKOHHUMU [9, ¢. 496]. ¥V miteparypi BusHAUaOTHCA TaKi OCHOBHI O3HAKHA
CYZOBOI IPAKTUKHU: a) Cy[0Ba MpaKTUKa IOEJHY€E B cO0i Ba €JIeMEHTH: HiAJbHICTh YIIOB-
HOBa)KeHUX OpPraHiB Ta OTPUMAHNI Ha OCHOBI i€l AisapHOCTI pesyabTar; 6) Cy40Ba MpakK-
TUKa (DOPMYETHCS HA OCHOBI YMHHOTO 3aKOHOAABCTBA Ta He IMOBMHHA HOMY CYII€PEUUTH;
B) MaiOTh iCHYBaTH MeKi (pOPMYBaHHS CYI0BOI TPAKTUKM, 11100 He IPOABIIAIOCS CYL0BE
CBABLILJIA; T) Cy/Jj0Ba IPaKTUKA € ()OPMOIO CYIOBOI IIPaBOTBOPUOCTi, ¥ MPOIIECi KO CTBO-
PIOIOTHCSA HOPMHU, aIpecoBaHi HeBU3HAUEHOMY KOJIY 0Ci0; I') cyZoBa IPaKTUKA MOKeE 3aCTO-
COBYBATHUCSA IIPOTATOM TPUBAJIOTO MEPioAy IO OMHAKOBUX CUTYAIlill; ) CyZOBa IIpaKTUKa
B IIEBHUX BUMATKAX € JIPKEPEJIOM ITPABOBOTO PETYJIIOBAHHSA, HAMBAYKIUBIII 11 OJIOMKEH-
HA MOXKYTb ITOKJAJATHACA B OCHOBY CYJOBUX aKTiB; €) CyZ0Ba MpaKTHKa IIiATBEPIKYE Ha
JOCBifIi *KUTTEBICTD i MOULTbHICTL THX UM iHIINX TPABOBUX HOPM Ta € IKePeJIOM II0JAJb-
ITI0T0 PO3BUTKY IIMBiIBHOTO ITpOIecyalbHOTO mpaBsa [6, c. 194].

Tak, TpPaBOIOJO:KEHHSA, BUPOOJEHI BHYTPINTHBOAEPIKABHOIO YCTAJIEHOI CYAOBOIO
IPAKTUKOIO, € 3aC000M CaMOOOMeKeHHs HAlliOHAIhHOI CYZ0BOI CCTeMH BiJ JOBiIBLHOCTL
CYZIOBOTO PO3CYAY IIiJ Yac BUHECEHHS PillIeHb 3 AHAJIOTIUHUM CKJIAZOM IOPUIUIHIX (aK-
TiB cygoBuMU iHCcTaHIiAME. [IpeneneHTHA TpaKkTHEKA EBPOIEHCHKOTO0 CYAY 3 IPAaB JIIOI1-
HU € 3ac000M Haep:KaBHOTO 00MEKeHHS CYI0BOTO PO3CYAY HAI[iOHAILHUX HOPUCINK-
IiAHKUX OpTaHiB, OCKIIBKY CYAOBI pillleHHA EBPOIEHCHKOT0 CYAY 3 IPAB JIOANHN CTAI0Th
000B’ A3KOBUMU [IJId A€P:KaB, ki parudikysaan €BpomeiicbKy KOHBEHIIIO PO 3aXKCT
IIpaB JIIOJVHU ¥ 0CHOBOIOJIOXKHUX cBoOof [7, c. 3]. IlilicHo, BifmoBiZHA POJIL CymOBOI
IPAKTUKY MOCTYTIOBO BUBHAETHCS, OCKIIBKY KPUMiHATBHWH 3aK0OH PETYJIIOE CYCIiTbHI
BiflHOCHHU B y3araibHeHili, abcTpakTHi# (opmi. 3acTocoByoOUN 3aK0H, CYZ YACTO He
3HAXOAWUTH IPABOBY HOPMY JJIs BUPIiNIeHHA KOHKPETHOI cripaBu. Tomy cygam moTpi6HO
TaK BUTJIYMAUUTH HOAi0OHY UMHHY HOPMY, 11100 IOIIMPUTH ii HA IMeBHMI BUMALOK i 1I0-
KJIACTU B OCHOBY CBOTO DillleHHH; Il TAYMaueHHA 3aCTOCOBYETHCA B MPAKTHUIII iHITUMU
cyIaMu, OTPUMYIUH 000B’ A3KOBY CHJIY Ta CTAIOYH CYJOBUM IIPEIeIEeHTOM.

®opmu POABY CYZOBOI IPAKTUKY B YKpaiHi € TaAKUMMU:

1) sriguo i3 u. 2 cr. 150 Koucturynii Yrpainu Korcruryniiauit Cyn Yrpainu mae
BUKJIIOUHE IIPaBO Ha HajgaHHA odimifiHoro TiiymauenHsa KoreruTymii Ta 3akoHiB YKpa-
inn. Pimenns Korcrurymiiinoro Cyny YKpainu 1mono opimifiHoro TayMaueHHI MaioTh
000B’ A3K0BUI XapaKTep AJId BCixX (PisMUHMX 1 I0pUAUYHEX 0Ci0, a TAKOMK M AePIKaB-
HOI BJIaaM ¥ MiclieBOro caMOBpsAAyBaHHsA Ha Teputopii Yrpainu. OkpiM pesosoTrBHOL
YACTUHYU TAKOTO PillleHHS, IpelefeHT TIIYMaueHHS MOKHA 3HAWTH B MOTHUBYBAJIbHIH
YACTHHI AK I[LOTO pillleHHA, TaK i pimeHHaA mpo BizmosiguicTs Koncruryuii Yrpainnm
3aKOHIB Ta iHIMWX BU3HAUEHNX 3aKOHOM ITPABOBUX aKTiB;
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2) ariguo 3i cr. 111-23 T'ocmofgapchbKoTo MpoIecyalbHOTO KOJeKcy YKpainu, cT. 458
KpuwminambHOTO MpoIiecyanbHOro Kogekey YKpainm, cr. 360-7 [{uBiasHOTO IpOIIECYAITH-
HOTO KoZleKcy YKpainu pimenuas Bepxosuoro Cyny YKpainu, nIpuilHATe 3a HACTiIKAMMI
POBTIIALY 3aABY IPO MEPETJIAL CYOBOTO PIillIeHHA 3 MOTHUBIB HEOJHAKOBOTO 3aCTOCYBAH-
HA cyzoM (cygaMu) KacamiifHol iHcTaHIT 0fHUX i THX caMUX HOPM MaTepiaJbHOTO IIpaBa
B MOAi0HKX IPaBOBiIHOCHHAX, € 000B’A3KOBHUM [JIA BCiX Cy0’€KTiB BJIaJHHX IIOBHOBA-
JKeHb, AKi 3aCTOCOBYIOTD y CBOIli HisJBbHOCTI HOPMATHBHO-IIPABOBUH aKT, 1110 MiCTUTD 3a-
3HAUEHYy HOPMY IIpaBa, Ta [JIsd Beix cyaiB Yrpainu. Cynu 30008’ A3aHi y3roAUTH CBOIO CY-
JOBY IPAKTHUKY 3 pimnenaamu Bepxosuoro Cyay Ykpaiuu. HeBuKoHaHHS Cy/0BUX PillleHb
Bepxosroro Cyny Ykpainu TArHe 3a c00010 BiAIOBiaIbHICTD, YCTAHOBIEHY 3aKOHOM;

3) y YMHHOMY 3aKOHOJABCTBI YKpaiHuU BificyTHA HOpMa, dKa HaxaBaja Ou Ilmemy-
my Bepxosroro Cyzy YKpailu mpaBo JaBaTé PeKOMEHAIliliHI po3’ICHeHHA cyJaM 3a-
rajJbHOI IOPUCAMKILIT 3 TUTaHb 3aCTOCYBAaHHA 3aKOHOJABCTBA, IPOTE NeAKi P03’ ACHeHH
IInenymy BCY BukopucToByioThca cymamu i uuni. Hanpukmnan, Ilocranosa Ilnenymy
BCY «IIpo meski muTamH:, 110 BUHHKAIOTH IIiJ Yac PO3TJIALY cyZaMu YKpaiHu cKapr
Ha ITOCTAHOBY OPTaHiB JIi3HAHHSA, CJIIAUOTO, TPOKYPOPA PO MOPYIIEHHA KPUMiHATHHOT
cupasu» Bix 04.06.2010 p. Ne 6;

4) OKpiM TOTO, Y CHCTeMi CYAiB 3arajbHOI IOPUCAMKIIII CYZOBAa IPAKTHUKA BHUIIUX
CYIOBUX iHCTAHIIIY BUCTYIIA€ OPi€HTHUPOM fAK IJIA HUMKYUX CYAiB, TaK 1 JJIA IHIIUX
TIPaBO3aCTOCOBHUX opramiB. 3rizuo 3i cT. 38 3axkony Ykpainu «IIpo cyzoycrpiii i craryc
cynnis» Bepxosuuii Cyn Ykpainu 3abesneuye eHiCTh CYIOBOI MIPAKTUKY B MOPAAKY Ta
cnoci0, BU3HAUEHI IPoIecyaJbHUM 3aKOHOM;

5) srigHo 3i cr. 36 3akony Ykpainu «IIpo cyzoycTpiii i cTaTyc cyafiB» MIeHYMU BU-
IUX CIIeIiani30BaHUX CY/iB i3 MeTowo 3abes3meueHHsA OJHAKOBOTO 3aCTOCYBAHHSI HOPM
TpaBa IiJ yac BUPIIIeHHSI OKPEeMUX KaTeropii cupaB BifIOBigHOI cyoBOi creliasisa-
il y3araJbHIOIOTh IPAKTUKY 3aCTOCYBAHHSA MaTePiaIbHOTO i IPOIleCcyaJbHOTO 3aKOHIB,
CUCTEMAaTH3YIOTh Ta 3a0e3MeUy0Th OIPUIIOHEHHA IPAaBOBUX MO3UIlil BUIIOTO CIIeli-
aJIi30BAHOTO CYIy 3 MOCHJIAHHAM Ha CYIOBi PillleHHd, Y AKUX iX 0yJI0 chopMyIHOBAHO;

6) arigmHo 3i cT. 17 3akony YKpainu «IIpo BUKOHAHHS PillleHb Ta 3aCTOCYBAHHSA IIPAK-
TUKU €BPOIEHCHKOT0 Cyy 3 TPaB JIOAUHU» Cyau YKpainu 3000B’A3aHi 3aCTOCOBYBATH
€BporeiicbKy KOHBEHIIII0 PO 3aXUCT IIPAB JIIOUHY i 0CHOBOIIOJIOMKHUX CBOOO] Ta IIPaK-
THKY €BPOIeicbKOro CyAy 3 IIPaB JIOAUHH AK JKepeJIo Ipasa. 3 MOMEHTY HaOyTTs YnH-
HOCTI pinteHHA €BPONMEHCHKOT0 CYY 3 IPaB JIOAUHY CTAIOTh I KEPeJOM CyJ0BOI IPaKTH-
K1 €BpOMENCHKOro Cyy 3 IpaB JioauHu. 14 cyzmoBa mpakTUKa BUBHAETHCA IIKEPEIOM
3araJIbHOEBPOIEHCHKIUX CTAHIAPTIB IPAB JIIOJUHU Ta IOBUHHA BPaX0BYBAaTHUCA OpraHa-
MU BCiX JiepKaB-yIacHUIL €BPOMENiChKOI KOHBEHIIT PO 3aXUCT IIPAB JIOAWHYT 1 OCHO-
BOTIOJIOXKHUX CBOOOZ.

VY 3B’A3KY i3 MMM BasKJIMBe MicIle B IOCTiI:KeHHI CyAAiBCbKOTO TIyMaueHHsA IpaBa
TOCiIatoTh MUTAHHA IOPUIUYHOI TepPMEHEBTUKY AK MeT0L0JI0Ti1 Tiymauensa. B.B. yx-
YEHKO 3a3HAYAE, 10 ()eHOMEH ANCKPEI[iNHNX TIOBHOBAYKEHB CY/IIiB € BUPAKEHHAM IIPO-
OmeMu «OYKBH» # «IyXy» IIpaBa K repMeHeBTHUHOI mpobaemu. Ilix «OyKBooo» mpasa
PO3YMiIOTh METO[ eK3ere3 y TIIyMaUueHHi, a miJ «IyXoM» IpaBa — TeJIe0JOTiYHUI MEeTO/,.
Meron ekseres osHauae OyKBaJisM, HOTPUMAHHSA OYKBM, TOMi AK TeJEOJOTiUHMI Me-
TOJ Bifjlae mepeBary IpusHaueHHIO 3aKOHOJABYOTO aKTa abo mpaBmia. Mertox exseres
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€ Bii3epKaJeHHAM II0BUTUBHOI'O IIPaBa, a TeJeOJOTiUHII MeTo ] — MIPUPOAHOTO IpaBa.
[TpaxkTyHe 3HAUEHHA TPOOJIEMY MOJIATAE B TOMY, III0 TEJICOJOTiUHE TIYMAaueHHS € JIKe-
pesioM mpaBa. BupaskaeThcsa BOHO B IPaBOTBOPYill poJii cymoBoi mpakTuku [8, c. 123].
Cyuacuuii topuct +K.-JI. Bep:xens nepexonanuii: «IOpuct, AKuil 3aCTOCOBYE MPABUIIO,
KOKHOT'O Pasy, KOJIU I1e IPaBUJIO He IiJIKOM 3p03yMijie, MyCUTh BUPIIIyBAaTH IrepMeHe-
BTUUHY 3afauy. <..> Cynnd, oKpiM 4yTTd IyXy 3aKOHY, MYCUTb KePYBaTUCA UYTTAM
JYXY BChOTO IIpaBa B LLJIOMY, AYXY, SKMM IPOHUKHYTI Bl iHImi TekeTu. <...> Came Iyx
IIpaBa MyCUTH Iepe0yBaTH B IIEHTPi yBaru, OCKiIbKY IyX € CMHOHIMOM IPUPOHOI CIIpSA-
MOBaHOCTi a00 OCTATOUHOI MeTH, HA AKill I'PYHTYEThCA OYIb-IKa IOPUAUUHA CHCTEMA»
[9,c.420-422, 431, 441, 446—-447]. TakuM YNHOM, MOYKEMO BUIIJIUTH IIIe OTHY TPUIN-
HY iCHYBaHHS CYAJiBCHKOI0 PO3CYAY — repMEeHeBTUUHMIM MiAXix 10 IpaBa, HeoOXigHiCTh
3IifiCHEHHS Ka3yaJbHOTO TIIYMaueHHs, caMe IIiJl Jac SKOT0o CYIAA peasisye CBOE IPaBo
Ha PO3CYI.

SR TakuWi CyImiBCBKUE PO3CYH «T€HETHYHO» XapaKTePHUH IJIA aHTJI0CAKCOHCHKOL
CHCTEeMHU IIPaBa, OCKiIbKM il OCHOBHMM IPHHIUIOM € IpaBo stare decisis, BigmoBigHo
JI0 TKOTO CY/IOBi PillleHHA CTAIOTH JKepeaMy IPaBa IijJ 9ac POSTJIALY BCiX HACTYIHUX
cupaB KoHKpeTHoi Kareropii. CyTh BKasaHOro NPUHIUIY Bifobparkae JaTUHCHKUI BU-
pas «stare decisis et non quietra movere» («goTpuMyBaTHCA BUPIIIEHOr0 Ta HE BigCTy-
TIaTH BiJi BCTAHOBJIEHUX TIOJIOMKEHDb» ) [8, ¢. 142-143]. [leski naykosui BeaukoOpuranii
ta CIITA BBa)KaTh ()eHOMEH AUCKpPEIil HeBiZBOPOTHIM, MYAPHUM i OasKaHUM ABUIIEM,
1110 BifoOpaskae cyThb mpodeciiiroro miaxony [10, c. 41].

Tpagumifino mysa poMaHO-TePMAHCHKOI CHCTEMM IIpPaBa OCHOBHUM [PKEPEJIOM IIpa-
Ba € 3akoH. OgHAK 0araTo BUEHMX 3a3HAUae, IO TaKa TPAAUIiA BiIXOAWTh Y MUHYIeE, i
II0CTa€ HOBA TPAAWIIifA, STIHO 3 AKOI0 MPABO HE OTOTOKHIOETHCA i3 BAKOHOM, a IIPaBO-
3aCTOCYBau TOBWHEH KepyBaTuCsA Hacamiepen ayxoMm mpaBa. K. IlBaiirepr sayBamye:
«Ha €BponeiickkoMy KOHTHHEHTi BifI0yBa€ThCA IOCTYIIOBE MOCJIA0JEHHS HETOPYITHOI
Bipu B mpuMaT 3aKOHY, PO3YMiHHSA MOMUJIKOBOCTI VSABJIEHHS IIPO Te, IO IPUAHATT Pi-
IIIeHHA — JIUIIe TeXHIUHA I aBTOMaTuYHa onepanid. HaBmaku, y 3akoHi gemaii 011bII010
Miporo 0auaTh JIKIlle BUPaKeHH 3araJbHUX IPUHIIAIIB, SKi JaI0Th BEJIUKMH IPOCTIp A1
TJIYMaueHHs, i BHACITOK I[bOTO ITOCTiiHA CYIOBA IPAKTUKA CTAE CAMOCTITHIM IKepPeIoM
mpaBa (y (hopMi cynoBux pirmeHs). <...> AGCOJMIOTHe IepeBasKaHHA HA KOHTUHEHTI IIpaBa,
T'PYHTOBAHOTO HA 3aKOHi, BAJIUIITUIOCS B MUHYJIOMY. ¥ TPAKTUIIl CY/[iB KOHTHHEHTAJIHHOT
€Bpomu moCcTyIoBO 37100yBa€ BUBHAHHS CY[0BE IIPABO Ta 0B’ I3aHWI 13 HUM Opi€HTOBAHUH
Ha KOHKPETHi IIPeTe/IeHTH CTUIh I0pUANYHOTro Mucaerusa» [11, c. 111, 406].

IliticHO, TEHIEHI[i€I0 PO3BUTKY POMAHO-TePMAHCHKOTO IIPaBa € PO3BUTOK Ta YTBEP-
I'KEeHHSA Cy[JOBOTO IIPaBa, AKe MOCTAE MPUUMHOI iCHYBAaHHA CY/AiBCHKOTO PO3CYAY AK
OCHOBH IOPUIUYHOT0 MHUCJeHHA. TpaguIiiiHo curyarisa, 3a KOl IMpeleIeHT € pe3yb-
TATOM ITPABOTBOPYOI JiAJBHOCTI CYAiB, ()OPMATHHO HEe BUBHAETHCH, TPOTE (DAKTUYHO iC-
Hye. [Ipu 1boMy CBOEPIAHUM BapiaHTOM IOPUAMUHOTO IIpeIleeHTy Ha KOHTUHEHTI € Cy-
J0Ba MPaKTHKa, KA CIYTYe 3ac000M iHTepIIpeTalii 3aKoHiB, IO A€ IMiCTaBy TOBOPUTHI
IIPO CYJIOBUI IIPEIeIeHT TIyMaueHH.

Ilono VYxpainm HeoOXigHO BpOOMTH TEBHI B3acTepesKeHHd. 3acafHUUUM 1 CKJaf-
HUM TUTAaHHAM /IS KOMIIAPATWBICTIB € TaKe: UM BBA)KATH YKpAiHy IEPIKABOI0 POMAaHO-
TepMAaHChKOI, CXiHOEBPOIECHKOI, €Bpasiiicbkoi mpaBoBoi ciM’i ab0 sk HaBiTh CJIOB’AHCHKOI?
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F0.M. OGoporoB BimsHauae, IO 3a KPUTEPiEM IIPABOTO MUCJIEHHS IIPaBOBa CHCTEMA
Yxpainu, oTpuUMAaBIIN caMOCTifiHe OyTTs, Hece B cobi Tpamuiii eBpasiicbKoi muBii-
3amii Ta eBpasiiickKol mMpaBoBoi ciM’i, AKi 3a6e3meuyoTh 30epeKeHHs IPABOBOTO MEH-
rayitery Hapony YKpainm, cmemudiry ioro mpaBoBoi KyasTypu [12, c. 179-192].
B.B. [lynueHko, BUALIAIOUM JiKepeJia IIpaBa AK ONUH i3 CTUIbOYTBOPIOIOUUX eJIeMEeH-
TiB, TOBOPUTH IIPO HEOOXiTHICTH OmpaIioBaHHSA IIIOPAIiCTUUHOI Teopii A:Kepes mpasa
TeopeTHKaMu mpaBa YKpainu: «OueBHUIHO, IO ILTIOPAIICTHYHA TeOpis AKepes mpaBa
3HAYHO POBIMUPIOE chepy IPUINYHOTO TOCBiY; BOHA TIOKa3ye Bce 6araTcTBO TPaBOBOTO
JKUTTSA, 3amepeuye OyAb-aKe JOTMaTAUYHE i CTATUCTUYHE yIepel:KeHHsA, BiIKpUBaOUn
IIUPOKi IepCHeKTUBY IIJIKOM AUHAMIUHIN KOHIIENIi1, KA 3/JaTHA CIYKUTH AK 3arajb-
Ha (imocochbKa 0CHOBA AJIA IO3UTUBHOI HAYKH IIPO MPaBo (BOHA TAKUM UMHOM YHUKAE
3amrkapy0JocTi cBoixX KoHIemIIi) [8, ¢. 259-266].

TaxuMm 4YMHOM, MOKHA KOHCTATYBAaTH, 110 Me:KaMU CYIAiBCHKOTO PO3CYIY B KPUMi-
HaJLHOMY ITPOBA/I’KEHH] € KOPZOHY BUOOPY TOT'O UM iHIIIOTO PillleHHsA, AKi BUBHAYAIOTHCS
mosnokeHHAME KpuMinanbHoro kogexkcy Ykpainu, Koncruryiii Ykpainu, saraabHOBH-
3HAHVUMU TIPUHITATIAMY I HOPMaM¥ MiKHAPOJHOTO IIPaBa, pilleHHAMY €BPONENCHKOTO
Cy[y 3 IpaB JIIOJUHU, TPABOBUMHU MTO3UIiAMY, chopMyaboBanumMu Korcturyiiitaum Cy-
oM Ykpaiuu, pos’acuennamu [Inernymy Bepxosaoro Cyny Yrpainu ta Burroro creria-
JII30BAHOTO CyAy YKPAiHU 3 POSTJIAAY IMUBLIBHIAX 1 KPUMiHATBLHUX CIIPAB, IO TO3BOJIAE
BiZMe:KyBaTH 3aKOHHI Iii cyami Bijg cBaBiLIA.
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Amnoranig

Maxapenko A. C. 3HayeHHS CyT0BOI NPAKTHKN B 00MeXkeHHi CyIIiBCHKOro po3cyay B KPUMiHAJIbHOMY
npasi. — Crarra.

CraTTio IPUCBAYEHO JOCTiIKEeHHIO TP00JIeMHU CYI0BOI MPAKTUKH AK 3ac00y 00MeKeHHS CYIAiBChKO-
ro po3Cyay B KpUMiHAJILHOMY IpaBi. 3’dACOBYEThCSA MiCIe CYL0BOI MPAKTUKH B CUCTEMI JIKepes KPHMi-
HaJBHOTO MPaBa, HABOJATHCS MPUUYMHU HeoOXigHoCTi ii icHyBaHHS. BCTaHOBIOIOTHCA IPOSABY CYLOBOI
TMpaKTUKHU B YKpaini Ta posriaganThea TeHAeHIil mogo ii BUsHAHHS i yTBePAKeHHSA B €BPOIeHChbKUX
KpaiHax.

Karwouosi crosa: cynoBa IpakTUKA, TIYMaueHHA KPUMiHAIbHO-IIPABOBOI HOPMU, CYALiBCHKUH PO3CY,
JsKepesia KpIMiHAJIBHOTO IpaBa.

Annoranusa

Maxapenko A. C. 3nauenue cyneGHOI MPAKTUKU B OTPAHUYEHUH CY/eiiCKOT0 YCMOTPEHHA B YTOJOBHOM
npase. — CTarhs.

CraTbsl IOCBAIIEHA MCCIENOBAHNIO IIPOOJIEeMbI CYAe0HOM IPAKTUKY KaK CPEJCTBA OTPaHWYEHUs CyHel-
CKOI'0 YCMOTPEHUS B YTOJIOBHOM IIpaBe. BolsicHseTCSA MeCTO CyJe0HON IPAKTUKY B CCTEME HCTOYHUKOB yTO-
JIOBHOTO IIPaBa, IPUBOAATCS IPUINHBI HEOOXOJUMOCTH €€ CYI[eCTBOBAHUA. Y CTAHABINBAIOTCS IPOSBIEHIA
cye0HO IPaKTUKY B YKPauHe U PACCMATPUBAIOTCSA TEHICHIINY ee IPUSHAHUS U YTBEPIKICHUS B €BPOIIeii-
CKUX CTPaHaX.

Kaioyesvle caosa: cynebHas IPaKTHKA, TOJKOBAHUE YTOJOBHO-IIPABOBON HOPMBI, CYy/ieHiCKOe yCMOTpe-
HUe, ICTOUHMKH YrOJIOBHOTO IPaBa.

Summary

Makarenko A. S. The value of judicial practice in limiting judicial discretion in criminal law. — Article.

The article investigates the problem of judicial practice as a method of limiting judicial discretion in
criminal law. It turns out the place of the judicial practice in the system of sources of criminal law, the rea-
sons for the necessity of its existence. The author determines the models the judicial practice in Ukraine is
developed in and also the tendencies of its recognition and approval in Europe.

Key words: judicial practice, interpretation of the criminal law, judicial discretion, sources of criminal law.

VK 340.1
I.1. Bpyc

TEOPETUKO-METO/IOJIOTTYHHU 3MICT BUXOBHOI IIAJIHLHOCTI
B OPTAHAX ITIPOKYPATYPH YKPATHUI

ITocTanoBKa mpo6aemu. ITpogecii Tumy «TroarHa — JTIOIMHA» , OKPIM HABUAHHSA I yIIpaB-
JIiHHSA, T0B’A3YIOTHCA 3 BUXOBAHHAM, a TOMY 0c00M, SIKi 00MparioTh Iieil Tuim mpodeciii, mo-
BUHHI 0yTV HaJiJIeHUMU BUCOKMMU MOPAJbHUMU AKOCTSAMU, HATIPUKJIAJ BBIUIUBICTIO, TO-
JIEPAHTHICTIO, 3aTAJIbHOI0 KYJIbTYPOIO, J00PO3UUINBICTIO, YBAYKHICTIO, KOMYHIKaTUBHICTIO,
emnariero. Tak, Ha HaITy IyMKY, IPOKYPOpPChKa Ipodecis Takoxk moTpedye Bij IpamiBHIKA
BMiHHSA BCTQHOBJIIOBATY U HiATPUMYBATU ICUXOJOTIYHNN, KOMYHIKATUBHUH KOHTAKT Ta
3IiiICHIOBATY BUXOBHUI BILIMB Ha 0Ci0, AKi cCTaHOBIATE Ipodecifiuuii iHTepec, CBOIX KoJer
i kepiBHUKIB. fIK 3a3Hauae €. Kmimog, yci mpodecii Tumy «oanna — JoauHa» (Y HAIIIOMY
pasi — IIPOKYPOPChKA ifAMbHICTb) 3BOAATHCA A0 B3AEMUH MisK JIIOAbMU, KOJIU KOMKHA 3 TIPO-
(heciit moTpedye OABIHOI TiATOTOBKY, YMiHHSA BCTAHOBJIIOBATH i MiATPUMYBATHA KOHTAKTH
3 JIFObMH, PO3YMITH JIIOAUHY, PO30upaTHcs B ii 0c00JIMBOCTAX, MATH CIIELiaJIbHY Iir0TOB-
Ky B Till um iHMmIiii raaysi BUpoOHUIITBA, TeXHiKY i HayKu [1, c. 143].

Cran gocaimxennsa. OKpeMuM opraHisailiiiHO-IIPaBOBUM Ipo0aeMaM BUXOBAHHSA B IIpa-
BOOXOPOHHUX OPraHaX YKpaiHu, 30KpeMa i IPOKYpaTypi, IPUCBAUEHO IIPAIli TAKMX BiTUM3-
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