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VIK 344(477)
. I. Bozyyvrui

O3HAEH TA KOMIIOHEHTH BIHCHLKOBOT'O IIPABA
K KOMIIJIEKCHOT TAJIY3I YEPATHCHKOTO TIPABA

Po3suTok nep:xaBHOCTI B YKpalHi, AKOMY HaAaNo pilIyuni MOMITOBX IPUAHATTA
KorcTuTrywii, cynpoBOmLKYETbCA PO3POOKOI0 TEOPETHUHUX Ta IPAKTHUHUX IpobreM
AepaBHMX 1HCTHTYIIH, 10 AKMX, 0e3YMOBHO, HAJNEXKUTH BifichbKOBA Opragisalfia aep-
SKaBH.

Y npumitnatomy Bepxosuoio Pagoio Ykpainum y 2003 p. 3arxoni Ykpaium «IIpo
OCHOBM HAIIiOHAJBHOI 0e3neKy YKpaiHW» BIEpIIe BH3HAUEHO BiliChKOBY OpraHisaiiio
AepsKaBY AK CYKYIHICTL OpraHiB Iep:KRaBHOL BIaAM, BilicbKOBUX GOpPMYBaHb, YTBOpE-
HUX BiAMOBIZHO N0 3aKOHiB YKpaiHu, AiANbHICTs AKUX HepebyBac Mg AeMOKpaTHd-
HAM I[MBLILHMM KOHTpONEM 3 OOKy CYCHINbCTBA 1 OesmocepelHbO CIPAMOBAaHA Ha
3aXMCT HAI[IOHANBLHEX iHTepeciB YKpaimm Bix 30BHIMIHIX Ta BHyTpilIHIX 3arpos [1].

IInTanHa npaBOBOTO PeTryNOBAHHA AiANBHOCTL BiICBKOBOL OpraHisamii aep:kaBu
Ha0yay JOCUTH aKTYAILHOTO XapaKTepy V 3B’ 43Ky 3 pedopMaMu, AKi NPOBOAATHCH
y 36poriEnx Cunax Ta B IHIMUX Bi#CBKOBUX (hOPMYBAHHAX, YTBOPEHUX BiJIOBITHO
A0 UMHHOTO 3aKOHOJABCTBA.

¥ Pocificekiit Peneparnil BigMiuaeTsca TOCHIZHUIBKAY 6yM BIZHOCHO BifiCBKO-
BOTO IIpaBA Ta HOTO POJi ¥ CYyYaCcHOMY NpaBoBoMYy po3BHTEY. IlokaszoBow y mpoMy
mnaHi € nposeaeHEa y 2004 p. HayKoBo-IpakTUUHA KoHbepeHIid Ha teMy «Cyuac-
HHH CTaH BificbKOBOTO IpaBa i foro BILIMB Ha HaIioHANBHY Oesnery Pocificbkol
®Pegeparii», ge Oy1r BU3HAUEHI OCHOBHI mpofaeMu BifiCbKOBOTO IpaBa 1 BiCBKOBO-
IO 3aKOHOAABCTBA, A TAKOMK OKPECNICHI HAPAMKY VIOCKOHAJNECHHSA IIPABOBOTO PETy-
NIOBAaHHA y BificbkoBi# cdepi Ta posropTaHHEA BificbKOBO-IPaBOBUX AOCHiAKEHSH [2].

HaToMmicTs HayKosi gocnmimkends, axi 6 cTocypainucd NpaBoBUX NMpodaeM Hisdib-
HOCTI BilicbKOBOL OpraHisamil Jep:KaBY Ta IPABOBOTO CTATYCY BiliCbROBOCHYKOOBILIB,
V BiTUM3HAHIN OPHUIWMYHINA HAyLl IPOBOZMIHNCA HE JNOCUTH CHCTEMHO Ta AKTHBHO.

G II. TI. Boryusxui, 2005
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Hap oxpevimmu npobmemau, 1o HaJeKaTh O IPABOBOTO PETVIIOBAHHA BiTHOCHH Y
BificbROBi#t cepi, v pisHi uacu Ta sa pisHOW TeMaTuKol0 mpaniosanu B. HiMmuenxro,
T'. Cutuuk, M. Kapmenko, JI. Inpuyk, B. Boraapes, C. Crypixin, 0. 3apxig, M. Xas-
POHIOK; INTAHHA IPABOBUX OCHOB OyZiBHUITBA 30poiiHUX Cua YKpalHM Aocaimxye
M. B. KpaBuyk.

T'HoceomoriuHi 0CcHOBY BilfiChbKOBO-IIPABOBUX IIP0faeM, HA HAII IOTAAX, 30Cepes-
JKeHI V KOMIUIEKCL TEOPETHUHHUX Ta IPAKTHUHUX IIHTAHb, AKi HaleXaTh Ao chepu
BificbKOBOTO IpaBa. Takuil mMAXix He € 3araJbHOBUSHAHUM, III0 3aCBiAuye, 30KpeMa,
BificyTHICTH Teopil BifICbKOBOTO IIpaBa y CyYacHIH yKpaiHCBKi# opumAmuHii Haymi.

Mix TuM BUsHAUeHHS BiMCHLKOBOTO IIpaBa y cHCTeMi YKpaiHCHKOTO IIpaBa Ja€
MOKNHUBICTh 3HAWTH HAYKOBO OOIPYHTOBAHI IiAXOAMW RO BUPiMIeHHA Winol HUBKH
cyuacHUX IpodaeM po3byroBu 36poiiHnx Cma Ta BOMUBY AepXKaBH, 'POMAACHKUX
imcTHuTyTiB HaA IIponecu pedOPMYBAHHA, 3aIIPOBATKEHHA JEMOKPATHUHUX IHCTUTYTIiB
y BiiCBKOBOMY CEepPefOBHIL 3 OAHOUACHUM BHPIIIEHHAM IMTAHL 3MiIHEHHS 000pO-
HO3AATHOCTI Jep:KaBy Ta 3a0e3NMeUcHHA HallioHANLHOI He3meKH.

OnHUM 3 OCHOBHUX MMTAHB BiMCHKOBOTO IPAaBa CALN PO3TIALATH 0araTOTPaHHICTh
Horo peryJaTuBHOI Ail IIOJZ0 C¢TATyCy BiCHKOBOCTYRKOOBIA.

CymepeunocTi, AK1 ICHYIOTH CTOCOBHO IPOXOMKEHHA BificCbKOBOL CIy»k0U 3a IPU30-
BOM Ta HA AOOPOBLMBLHIN OCHOBI, BiJICYTHICTE MEXaHi3My Jii 3aKOHOZABCTBA IIPO AJNb-
TepPHATUBHY C1Y»k0y, piske IMaJiHHA PiBHA COLIaMbHOL SHAUYIIOCTL BifiCbKOBOIL CAYXK-
U Ta pasoM 3 THM 3aTOCTPEHHS IpobiaeM HalioHaAbHOI 0e3IMeKH, V BUPIMICHH] AKHX
Bigirpac BMSHAUATLHY poJb BifiCbKOBA OpraHisallif AepikaBH, JMHIIE IAKPECAOIOTH
AKTYAJIbHICT, BUBUEHHA IPoGsaeM BiHCHKOBOTO IIpaBa Ta OKPEMHX HOTO IHCTHUTYTIB.

Cy06’exTHI BifHOCHHY V BilicbKOBil cdepi BUHIKAIOTD Ta iCHYIOTh Y MeXaX (PYHK-
IIiOHYBAHHA BiHCbKOBOI opraHisanii 6yap-axoro cycninsersa. Taki BifHoCHHN Xapak-
TepU3YIOThCA IEPII 33 BCe HAABHICTIO JEPIKABHOTO iHTepecy y 3HificHeHHI ofHiel 3
HANTONOBHIMMX PYHKIIHN fepskaBy — 3a0e3IIeUeHHI 3aXUCTY CYBEPEHITETY, TEPUTOPI-
aJbHOI IiMicHOCTI, HEJOTOPKAHHOCTI KOpZoHIB. CaMe TOMY IPHACYTHICTD AePXRABH ¥
BiCHKOBONIIPABOBHX BiZHOCHMHAX SK OZHOTO i3 cy0’€KTIB €, AK IpaBUJIO, 000B’I3KO-
Bo1o, OfHAK Ile He €AMHA O3HAKA BIJHOCWH Y BilicbKOBil cepi. [ocHTh BaXKIMBUM
€ BH3HAYEHHS YChOTO MACHBY IIHMTaHB, IO CTOCYIOTHCA AiANBLHOCTL rpoOMaffAH y
BilicbROBi#t cdepi, 1X B3aeMOBIIHOCMH Hig uyac BUKOHAHHA 00OB’A3KiB BiliCBKOBO1
cny:RO1 MisK co00I0 Ta 3 AeP:KABHUMY OPTAHAMY, ¥ TOMY YHCIL 3 THMH, AKi YTBOPIO-
I0Th BilicbKOBY OpraHisalii cycuminbcTBa. He MeHII aKTyaJdbHUMHM, 3 OTJIAAY Ha
3a3HAYEHE, € IUTAHHA, 110 CTOCYIOTHCA IIPABOBOTO CTATYCY THX 0¢i, AKi y nepeadaueno-
My YMHHUM 38KOHOJABCTBOM IOPAAKY BHKOHYIOTH 000B’A3KM BifiCBKOBOI CAy:kOH.

Cama crenudika BiHChKOBOI AiIBEHOCTI 00YMOBIIOE BiflocoOneHHEA i1 B OKpeMy ra-
J1y3b 3 IpUTAMAHHUMHU JUIIe i 00’eKTaMH, XapaKTepoM, clocodaMu Ta (opMoro Jiif,
IIpaBmna, AKi 3aCTOCOBYIOTECA 394714 BPErYJIIOBAHHA BiIHOCHH y Li# ranysi cycminsHol
JiSABHOCTL, € TAKOMX 0COOAMBUME TA TAKMMH, IO HE MOKYTh 3aCTOCOBYBATUCH Y OYAb-
AKiA inmif ramysi. BificbkoBa cdepa monpu crnemiaapEmi pexxuM i dyHKRIioHyBAHHS,
HEJIOCTYIIHICTh AMA MIMPOKOTO 3aTATy OKPEMUX CTODIH AIANBHOCTI, De3s3allepeuno Mae
rapaHTyBaTH 3aXUIICHICTH CYCILIBCTBA Bifl 30cepemKeHHA HeOe3IeUHUX ANA Joged
€1eMEHTIB MaTepiafbHOrO 1 COLIAMBLHOTO MOXOMXKEHHA. ¥ KOHTEKCTL miel mpodmeMu
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CYCILIILCTBO MAe BAIPOMIOHYBATH He JIHIIE 3ac00H IMUBIMLHOTO KOHTPOJIIO HAZ HiANbHi-
CTI0 BiCBKOBOI OpraHisalil fep:kaBy, aje i UiTKO yIOPAAKYBATH TaKy AiANbHICT 1INA-
XOM I[IPABOBOTO PETVIIOBAHHA. PeryNIATHBHMIA BIIMB HA BeCh KOMILIEKC BITHOCHH ¥
BilicbKOBIH chepi cnpoMokHe eheKTUBHO 3a0e3MeunuT BilichKOBE IIPABO,

Heynepenxennit peTpocIeKTUBHUH IOTJIAL HA BUHUKHEHHS Ta PO3BUTOK IIpaBa
CBiIUWTH, 10O OJHMUMH 3 HEpILINX 3aTAJbHOO00OB’A3KOBHX IIPABUM IOBEAIHKM Oyam
MpaBuUJIa, AK1 CTOCYBANUCA NiANLHOCTI BifichbKoBOI opraHisamil rpym, o6’ eIHAHD JI0-
aeil, oOLIMHEM, CYCIILABCTRA,

leTopia Yrpainwm saceimuye, 10 mepuii 03HAKH 06’ €KTHBHOTO, IOPHAMYHOTO IIPaBa
MaJay HOPMH BHYTPiIIHBOI cAMOPETYIAIil KO3alTBa, KO3albKoro BilickKa, Ciul, Cave y
OHX HOPMAX 3HAXOIWUTH BTLIEHHA ifled 3araJbHOBU3HAHUX IIPABUJ IOBENIHKM, 3a3HA-
YeHMMHN HOPMAMY YTBOPIOIOTHCA OPraHH, AKi BiZCHiIKOBYITD ZOTPUMAHHSA 3arajJbHUX
IIPABHMJI TA BCTAHOBJIIOTH Mipy BiAmoeizanbHOCTI 3a mpunyineHi nopymersd [3).

CyuacHU# PO3BUTOK CYCIIIBbHEYX BiTHOCHH XapaKTepU3yeThed, HacaMIepes, inrer-
POBAHICTIO PIBHUX COUiaNbHUX ABHUII TA CKOHIEHTPOBAHICTIO IHOPMAIiHHOTO BILIUBY
Ha TMOBENIiHRY ¢y0 eKTiB cycmiabHol aigansHocTi. CKIaAHI TeXHOTeHHI MpoLecH NIpH-
CKOPIOIOTH YCBIAOMJIEHHA UITKO BH3HAUEHHUX Iifl 3 METOK JOCATHEHHS COIIANBHO
SHAUYIIUX IIinell Ta sadesmeueHHS IeBHOI ¢TabiabHOI mMOBEeAiHKM ycix yuacHHKIB
takux npouecie. IIposopicTs comianbHMX Ta IPaBOBMX HOPM, IX BiZKpHTiCTD —
OCHOBa AJ¢ cTabIIBbHOTO iICHYBAaHHA OYAb- KOl COLIANLHOL CHCTEMH, Y T. U. BiiCBKO-
Boi opramizanii cycmiancTsa.

BificbroBe paBo € IpefMeTOM IpodeciiHOro 0OCBOEHHA HAKOIUUEHUX 3HAHD IIPO
BifICbKOBOIIPABOBY chepy AIANLHOCTI ZePIKABK TA NIOAEH, MOCTIAHO 3aHHATHAX V Ii#
cdepl, K1 MawTh cTaTyC BificEKOBOCAYKOOBIIIB, IPO OCHOBY, IPMHIIUIIY Ta IPABUIA
(OVHEEIiOHYBAaHHA BilMicbKOBOL opramisamil cycminineTBa, 3abesmeueHHs ii mimicHocTi
Ta CIIPAMOBAHOCTL HA 3aXMCT COLIANbHMX LIHHOCTEH, 1110 HecyTh ¥ 00l imel nepsKas-
HOCTi, cyBepeHiTeTy, HanioHanbHOI fe3meKn. 3 OTJAANY Ha Ie BificbKOBe IpaBo HeoO-
XifHO pPoO3TAAATH AK HABUANLHY AUCIUILIIHY Ta IK Tajly3b IOPUIUUHOI HAYKH.

OuTONMOTriUHNE MiAXIA 10 cOpUAHATTA BifCHKOBOTO IIpaBa 3acBifuye HOro CyTHICTS,
10 BUABNACTHCA, HaCAMIEPe , Y KOMIIEKCi MPAaBOBUX HOPM, AKi peryawioTh ycTa-
neHi BimpocwuHM y BifickKoBi# ciepi cycminberea.

T'epMeHeBTHKa BiACHKOBOTO ITpaBa ¥ cyuacHi# ykpalHCBKi# IpaBOBiil HayIli He €
MPeAMETOM CePHOBHUX NOCHiJKeHb, 00roBOpeHb HaykoBiuiB. IleBui Tpaguuii v Bu-
BUEHHI WX IUTAHb MIiCTATH PODOTU POCIACBKMX YUEHUX-IIPABO3HABIIB, Ae BifiCHKO-
Be IIPABO BHBHAETHCA KOMILIEKCHOK Tajy33I0 IpaBa, HOPMH AK0l PerylIonTh
CYCIINbHI BiiHOCUHY Y chepi OyZIBHUITBRA, KUTTA Ta AidnbHOCT 36poiinux Cun ta
Oimpn mMUpoKo — B ranysi BilicekoBol misnsmocTi nep:kasu [4; 5]

BusnauenHa BificbKOBOTO IIpaBa I'PYHTYETbCA Ha OKpecleHHI #ioro ozHak. [o
OCHOBHHX O3HAK BifiCBKOBOTO IIpaBa HAJEMKATh:

1) HopMaTuBHicTh. BifickKoBe IpaBo CKAAZAETHCA 3 HOPM Ta IIPAaBUI 3aralbHO-
IO XapakTepy, PO3PaxoBaHUX Ha IIOCTiHHE 3aCTOCYBAHHSA 1 BUKOPHCTAHHS;

2) dopManbHa BU3HAUEHICTS, BificbkoBOIPaBOBi HOpMU QiKCYIOTECA ¥ TepeBAMXKHIN
OinprocTi v MHUCHBMOBOMY BHIIAAL 9K CY0 €KTHBHI mpaBa i wpuzwudi o6oB’A3ku.
Hopmu Tpazuniifinoro Ta 3BM4aeBOTO XapaKTepy AJad BiCHKOBOTO IIpaBa He IpUTa-
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vagHi. [leBHe 3HAueHHA (IHKOIM BU3HAUAJIbHE) AMA4 BifiCbKOBOIIPABOBHX BiHOCHH
Mae yCcHHY Haras, 0JHAaK (popMa Hakasy Ta BUMOTH I0A0 HOT0 BUAAHHA 3aBIKAN
dopMaTbHO BU3HAUEHI;

3) 00oB’a3K0BicTh. BilicbKk0BOIpPaBOBI IPUINCH € 0008’ A3KOBUMHU AA4 yCiX yuac-
HUKIiB BifHOCHH V BilicbKOBIH cdepi; BOHM afpecyioThCA B OTHHX BUIAJKAX HEOOME-
JKeHOMY KOJdy 0c¢i6, B IHINIMX — BHUKJIWUHO NepcoHi(pikoBaHi ado K CTOCYHOThHCA
IEBHOI I'PYIH J0fed Y1 BUSHAUYEHUX JEP:RABHUX OPTaHiB, TPOMAfCbEUX IHCTATYIIH;
000B’ A3KOBiCTH BUROHAHHA BifICbROBOIPABOBUX IPUNINCIB YCTANTEHA Ta 3a0e3MeuyeTh-
¢ HU3KOIO CAaHKIi#, IO MAITH V 0araTboxX BHIAAKAX XAPAKTED IPHMYCY, IiAKpec-
JHI0YH CYTHICTH BifiCbKOBOIIPABOBMX BiIHOCHH;

4) perynaTueHicTb. BificbKoBe IpaBo BUCTYIAE AK PETYAATOP CYCILILHHUX BifHO-
CUH, IO BUHWKAITH y BificbkoBi# chepi. ComianbHa miHHicTh BiicbKOBOTO IpaBa BH-
ABMAETHCA HAacaMIeped V UiTKO BH3HAUEHHX IPABUIAX ITOBENIHKM, Y 3aCTOCYBAHHI
IIEBHUX 0OMEKEHb CTOCOBHO AiAMBHOCTI (isnuHNX 0cib, ate K 1 BogHouac — rapaHTiit
iX mpaB Ta 3aKOHHHUX iHTepecie 3 Gory neprxasu. ColliaJbHA CIPAMOBAHICTD BifiCBKO-
BONIPABOBUX HOPM HAOIIbII BEpaKeHa Y HOpMaX, AKi mepeafaualoTh 3aX0LU COLiAMb-
HOTO BaXHCTY BiHcbKOBOCAY:KO0BIiB. HaToMicTs 060B’43KKM BiHCHKOBOCHY:KOOBILIB,
YMOBH 00MeXeHb 1X MOBEAIHKM CTOCOBHO NMPOXOAKEHHA BiHCBKOBOI COy»k0M Ta BUKO-
HaHHA QYHKIIL 3aXUCTY AEpKABY MAIOTH YiTKO BHPAaXKeHUH iMIepaTHBHMHI XapakTep;

8) mpomernypHicTs, BilicbkoBe mpaBo finbin, HiX iHmI raaysi mpaBa, HacHUeHE
HOpMaMH IPOLEAYPHOTO XapakTepy. ¥ 0araTboxX BUIAJKAX caMe IpOIeAypa, BUIH-
CaHUN alroOpUTM Jill CTOCOBHO NMPUUHATTA BifiCHKOBOIIPABOBMX IPUIKCIB Ta ix pe-
anizanil € 3aI0pyKoI0 NPAaBoBOi MOBENIHKY Ta 3a0e3lMeueHHd LiMed, METH BCTAHOB-
JeHUX mpaBmia. HaBmaku, BifXUIeHHA Bifl IpOLEeAYPU, BU3HAUEHOL ¥ BiiCHKOBONIpa-
BOBUX HOPMAX,VHEMOKIMBIIOE IIMICHICTD BUKOHAHHSA IOCTABAEHOTO 3aBJAHHA Ta
IpM3BOIUTH [0 MOPYIIEHHA 3 HETATUBHUMM HACHiAKAME He JIUIIE NJAd YUYACHUKIB
BifICBKOBOIIPABOBUX BiAHOCHH, ase ¥ AJNA iHTepeciB CycIinbCTBA, JeprKaBHy;

6) 3B’ 430K 3 Jepskapoio. BificbKOBe IpaBO HACTLABKY OB’ A3aHO 3 AEPIKAaBOIO, 110
fioro icHyRaHHS 3a MeKaMF 3B’A3KiB 3 AeprKaBoi0 HeMOKIMBE. BilicbKOBOIpaBOBI
HOPMU BCTAHOBMIIOITHCA TA CAHKIIIOHYIOTHCH BUKIYHO IePyKABOI0, 1110 BUBHAUAETHCH
HeoOXizHicTI0O BUKOHAHHA HEI0 BHYTPIilIHBOI comiansmoi ¢hyHKIIL 3axmeTy, 3abesme-
YeHHA OCHOB HallioHambHOI Oesmeru. BillcbkOBONpaBOBMil MPUMYC BUXOZUTH Bif
Jep:KaBy, BUSHAUEHHA MEXK Al TAaKOro IpUMyCy B YMOBAX IUBLIBHOTO KOHTPOJIO
3AifiCHIOETHCA caMe HOpMaMM BilicbKOBOTO IIpaBa;

7) cucrevmuicTs. Bifickkore mparo aBiasde cofo0 CKIAAHY, OJHAK LLTICHY CHCTEMY
B3AEMOIIOB’ A3aHMX HOPM. ¥ LIEHTPi Li€l cHCTeMM 3HaAXOLATbcA MPABOBI HOpMH, AKi
PETyIOTEH BifHOCHHY ¥ chepl BiicbKoBOI Oe3II€KH AEPsKaBH, a TAKOMK IIPABOBL HOp-
MU, IO 3LiACHIOITH PEryAATUBHUN BIIMB HA MEXAHI3M TA NOPAAOK IPOXOMKEHHA
BificbKoBOI cay:k0Ou. BificbkoBe MpaBo Mae 3a METY BU3HAUEHHS 3ac00iB JOCATHEHHSA
BOEHHOI 0es3nekn cyCcIinbeTBa, AK 000B’A3K0OBOI CKIAA0BOI, HEBiJl'eMHOI UaCTMHN Ha-
MioHANIBHOI OE3IMEKW 3a YMOB ROASP:KAHHSA IIpaB BiHCHKOBOCHYsKOOBLIB Ta 1HMIMX
rpoMafaH, Aki € cyd’exTaMu BilicbKOBEX BifHOCHH. BigcyTHicTb crmcTeMHOCTI miel
cepu Oysa 6 o3HAKOIO gedeKTHOCTI SyAb-AKUX Ail, CIPAMOBAHUX HA 3a0e3IMeUeHHS
HaUiOHANBHOL Ge3lleKN Ta KOHCTUTYIIMHUX IIpaB TPoMajdH Y BilicbKOBiH cepi.
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Jnsa BificbKOBOTO NIpaBa MEHII XapaKTepPHA TAKA 3arajJbHOBH3HAHA O3HAKA IIpa-
Ba, AK BUPAXKEHHA Mipy cBoboAM i cIIpaBeAIMBOCTI, 10 MiZKPECAIOe BAACHE clieui-
KV BifickkoBOImpaBoBuX BizmocuH. IIpoTe 3a yMOB BiAcyTHOCTI BillCEKOBOIIPABOBOTO
pPEeryMIOBAHHSA BU3HAUEHA Mipa MOMXAMBOL IOBEeAiHKHU CY0’€KTiB 3a3HAaUeHUX BifHO-
CHH Ta piBHMH migxim mo Hmx Baaraii HeMoxkauei. CIpaBeANIuBiCTE V BIHCBKOBUX
BIIHOCHMHAX Deali3yeThesd LUINAXOM BTiMeHHSA ifeil 000B’A3KOBOCTL BU3HAUEHHHA CO-
iaTbHUX 3aCAYT V JOCATHEHHI METH BifiCBKOBOIIPABOBOTO PETYAOBAHHA, TOOTO 0CO-
OucToro BKIALy y 3abe3NeueHHI BUKOHAHHSA (h)YHKITII 3aXUCTY CyCIinbeTBa, BificbkoBe
MpPaBo MICTHTh UMMANHH KOMILIEKC 3a0X0UYYBAJNBHHX HOPM caMe TAaKol MOBeLiHKH
Ccy0’€KTiB BiliCbKOBHUX BiZHOCHH.

B opupmunii maymi miTKoM OOIpYHTOBAHO BHAINAIOTL AK O3HAKY IIpaBa HOTo
KOMIIPOMiCHUY XapaKTep, aKIeHTYIOUN yBary Ha TOMY, L0 IPABO 34 CBOEI0 IPUPOJOI0
€ IHCTPYMEHTOM COLiaJILHOTO KOMIIPOMICY, CBOEPIIHAM JOTOBOPOM Y MEXKAX CYCILIb-
ctBa [6]. BiiicbkoBe mpaBo, HATOMICTB, € O€3KOMIIPOMICHEM y CBOIX IpHUINCAX, II0
DOCHTEL YaCTO IPHU3BOAUTL IO KOH(IIKTY BHYTPINIHIX HACTAHOB 0COOMCTOCTI Ta iHTe-
peciB mepxkaBu y cdepi BifickkoBol Oesmeru. CaMe uepes HOpMM BifiCBKOBOTO IIpaBa
3HIACHIOETHCA CKIANHUAH NPOLEeC BUSHAUEHHA TOMOBHOTO A OCOOMCTOCTI B YMOBaX,
AR HanemaTs Jo BiHiCbROBOI cdepr cycHitbeTBa, BimOyBaeThed MiAMOPAAKOBAHICTH
HEHHA 0e3[IeUHUX YMOB JKUTTeNiANbHOCTI. BilficbK0oBe paBo uepes He3KOMIPOMICHICTD
MIPUITHCIB, aAPECOBAHUX KOHKPETHIN 0co0i afo 'K MEBHUM COLiAJBLHHUM IpynaM, Jocd-
rac 3araJbHOl METH COIIaTbHOTO KOMIIPOMiCY y BificbKOBIH cdepi cycIiTbHOTO JKUTTA.

Taxuy urHOM, BiliCbKOBE IIPABO MOYKHA BUSHAUHTH K KOMIIJIEKCHY TaIysh IIpaBa,
L0 € CHCTEMOI0 3aTaIbHO000B’ A3K0BUX (HopMATHHO BU3HAUCHUX IIPABUI NOBEIIHKY ¥
BilicbKOBiH ciepi, AKI BCTAHORJEH] TA OXOPOHAIOTLCA JEPSKABOI0, PETYIIOIOTH CYCIINbHL
BiTHOCHHM, 1110 OB’ A3aHi 3 JiAALHICTIO BilicbKOBOI opraHisamii ¢ycminscTBa, i MawTh
3a MeTy 3a0e3lIeUeHHA 3aXUCTY JEP:KaBH, ii CyBepeHiTETY, TepUTOpianbHOl IimicHOCTI.

¥ cyuacHiifi mpaBoBi#l HayIi raxysi npaBa BUIINAIOTE 3a IMPEIMETOM TA METO-
IOM IPABOBOTO PETYJIIOBAHHS.

Ilix mpemveToM HpaBOBOTO PETyIIOBAHHA POIYMIIOTH CYKYIHICTL CYCIIMBHHX
BiIHOCHH, fKi mifmaloThCA BIIMBY HOPM IIpPaBa Ta IijJ iX fi€l0 3a3HAIOTH MEBHOTO
peryaIBaHHA,

MeTox mpaBoBOro peryaoBaHHES PO3TAAAAITS SK CHCTEMHNH Hadip crocobir BILIK-
By Ha CYCINBHI BIAHOCMHU B MEXAX BU3HAUEHOI CYKYIIHOCTL NPaBWJ HOBENIHKH.

IIpexveT mparBoBOrO perymoBaHHa — e OLILII cTaNa KATeropis mo BiIHOIIEHHIO
IO MEeTOAa PETyNIOBaHHA, OCKITBKM CTOCOBHO Ti€l UM IHIIOI CYKYIIHOCTI CYCIIIBHEX
BiIIHOCHH MOKJIMBUM € 34CTOCYBAHHA ABOX 1 HABITHL Oinbllle MeTOHiR perymioBaHHA.

B ropuauusiit miTepaTypH aKIeHTYEThCA YBara Ha iCHYBaHHI IIPABOBOTO PEXRUAMY
ranysi npaga, 1K ocOGIHBOTO 3aKPillJIEHOTO HOPMAMH IIPaBa COLiaJbLHOTO IOPAIKY,
ILII0 BU3HAUAETHCA CIIIBBIAHOIIEHHAM IPABOBUX 3ac00iB, AKki Horo sabesmeuyioTs [ 7]
Bozrouac HeoOXigHO BBEPHYTH YBATY HA METY IIPABOBOTO PETYIIIOBAHHA, AK Ha 000B’ A3-
KOBU UMHHUK, 110 ifeATudhikye Ty UM iHMYy CyKyIHICTh IPABOBUX HOPM, AKi pery-
JMIOITh OJHOPIAHI cycninbHi BigHOCHHEN. ¥ §araThoxX BHIAZKAaX caMe MeTa IpaBoBol
Jiil YMHHUX HOPM BM3HAUAE CKIAJ YIACHUKIB CYCIMiTBHUX BiJHOCHH, BCTAHOBMIIOE 1X
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CIIBBIAHOIIEHHA, KOPEAALio MOBeAiHKKY. MeTa IIPaBOBOTO PEryNIOBAHHA BCTAHOB-
J10€ 00’ €KTUBHL MeXi AMCITIOSUTUBHOCTI MIOBEAIHKM YUACHMKIB IPaBOBIJHOCHH IIINIA-
XOM BUKOPHCTAHHA 000B’A3KOBHX NI HHUX iMIIEPATUBHUX IPUIIKCIB.

IIpeamet, MeTOZ Ta MeTa IPABOBOTO PETYMIBAHHA — OCh Ti UMHHUKHY, AKi 103BO-
JAITHL HAM BHOKPEMHTH YV CHCTEMI IpaBa KOMIUIEKCHY Tajlysh ITpaBa — BiHCBKOBE
IIPaBo.

KoMmnekcHicTs BificEKOBOTO IpaBa BH3HAYAETLCA, HACAMIEPEd, OaraTorpaHsi-
CTIO CYCIILIBHUX BIZHOCHH, AKi CKIaZaloThed Y BilichbKoBii cdepi. Bizmocurn mep-
JKABHU uepes ii mepskaBHI iHCTHTYIII 3 rpoMajgaHAMY, 3 Helep:KaBHUMH YTBODEHHA-
MH, BiTHOCUHM AEP)KABHHX iHCTUTYLIiH, IpOMajdH y 3B 43Ky 3 BUKOHAHHAM 3aB-
JAaHb, II0 3a0e3MeUyIOTh BOCHHY 0€3I€KY CYCILNBCTEA, YTBOPIOKTL KOMIUIEKC CY-
CIINBLHUX BiTHOCKH, AKi perymoe BiificbK0Be IIPaBO.

CTBepiKeHHA PO Te, IO BiliCEKOBE IPABO YTBOPIOKTH HOPMH JIEP:KAaBHOTO, AfMi-
HicTpaTUBHOIQ, IUBLILHOTO, 3€MEAbHOTQ, (DIHAHCOBOTO Ta iH. IpaBa € IPABUIABHUM
JIVIIE MOUacTH. BaskKo O0T'PYHTYBATH BHCHOBKY NP0 HAJIEKHICTH A0 TPAAUIIAHUX,
3aralbHOBU3HAHMX Tralys3ed IIpaBa HOPM, SKi peryJiIOTh CYCHINbHI BiTHOCHMHE Y
c(epi BuKRopHCTAHHA 30pol, BifickKOBOI TexXHiKM mij uvac GoiloBux HapuaHb. IIpo-
OMeMHMM € BUSHAUEHHA Micud y TpaAulifiHMX ranyssx IpaBa HOPM, L0 CTOCYIOTh-
¢ TIpaBUJ BapTOBOI cay:KOm abo K GoHoBol caysxkdn BEyTpimHEix Bifickk MBC V-
paign, Hemoxnueo BigHecTnm 1o 6ynb-AKOL raaysi IpaBa HODPMH, 110 DPEeTYAIIOTH
mpaemaa GOHOBOTO UEPIYBAHHA ad0 K PEryJIOIOTh KOMIIJIEKC CYCIINBHUX BiTHOCHH
IIOA0 IMPOXOMKEHHA BiMCBKOBOL caysk0m, ¥Yci zasHaueHI TEOpeTHUHI Ta IPAKTHYHI
CKJIANHOIII BHPIIIVIOTECA IIJIAXOM BH3HAHHA 00’€KTHBHO iCHYIOUOI PEaNbHOCTI —
KOMINEKCHOI rafysi BIMCbKOBOTO IpaBa 3 IPHTAMAHHUMY i#f IpefveToM, METOAOM
Ta METOK IIPABOBOTO PETYJIIOBAHHS.

Iloza Oyap-AKUM CYMHIBOM BiliCbKOBE NIPaB0 aKyMyJdi0e HOPMH iHIOIMX ranysei
Ipaea i y Ib0My BHABMACTHCA TAKA HOTO 03HAKA, AK KOMIIJIEKCHICTL PETYIATHBHOI
Jil mono cycninpEuX BigHOCHMH. BogHOUAC IPAaBOBL HOPMU CIELiaNbHOTO XapaKTEPy,
K1 perysmwioTs ¢yTo BiHCBKOBI BifHOCHHM, AK yiKe 0YyJ/I0 3a3HAYEHO, YTBOPKIOTH
BAACHE CUCTEMHI 03HAKM BIHCHKOBOTO IIpABa Ta AO3BOJAIOTH HOTO BUOKPEMUTH Ce-
Pex IHIUX raxysell CHCTEMH IIPABA.

BayTpimuw ¢TpyKTypy BiflCEKOBOTrO IpaBa CKAaAA0Th HiAranysi, imeTutyTH, cyo-
IHCTHTYTH, HOpMU ITpaBa.

Iigramysi BifickkoBoro npaa (Ipaso BoeHHOI Oe3IeKH 1 000POHM; IPABO BifiCBKO-
Boi cay:k0u; BilicbKOBO-afMiHICTpATHBHE IIPABO; IPAaBO COIIANLHOTO 3alesneueHHs
Ta 3aXMUCTY BificbKOBOCAY¥KOOBIIiB; BilficbKOBO-TOCIIOLAPCHKE IPABO) YTBOPHITE HOP-
MH, AKi MAOTL 3arajbHi 03HAKM Ta PEryJIOOTh OAHOPINHI 3a CBOEI IMPHPOROIO
CYCIILMTBHI BifiHOCHHM. B OfHMX BUIaAKaX Taki miAranysi HameXKaTb BUKJIIOUHO [0
BificbKOBOI c(pepy Ta He MONKYTH MICTHTH HOPM OVAbL-AKHX iHIIMX Tajay3cH Ipasa
(mpaBo BifickKoROI cay:kdu). B iHmmx smmagxkax migranysi sificbkoBoro mpasa pe-
T'YJIOIOTH CYCIIJIbHI BifHOCHMEM, AKI MOB’g3aHi 3 BIIHOCHHAMH Jep:KaBM Ta rPoMa-
IAH y BificbKOBi# cdepi, oqHAK GesnocepeAHLO He HANEXKATh A0 Hel (okpeMi iHCTH-
TYTH BiHCHLKOBO-TOCIOZAPCHKOrO, BiICBKOBO-afMiHiCTpATHBHOrO IpaBa i mpaBa co-
MiaTbHOTO 3a0e3leueHHd Ta 3aXHCTY BifCHKOBOCIYKOOBIIB).
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TreTnTyTH BificbKOBOTO ITpaBa 00 € IHYIOTH HOPMH IIpaBa 34 03HAKOK ONHOPIZHOCTI
ta cuermudiry BilicbKOBO-IPABOBIX BiJHOCWH, HA AK1 37ilCHIOEThCA PEryIATUBHUN
BILTHEB. JHCTUTYTH BifiCBKOBOTO IIpaBa BXOAATH N0 CKAAAY BiImOBiZHUMX miaramysed
IpaBa Ta CKIAJAIOTBCA Y CBOI Uepry i3 cyOiHCTMTYTIB — OGIABII BY3BKO1 CYKYII-
HOCTi IPAaBOBUX HOPM, AKi IPyMyIOTHCA He JHIIE HA MiCTABL 3aTalbHIX O3HAK IIPEf-
MeTa i MeTOZa NMPABOBOTO PETYMIOBAHHA, ajle # 3 ypaXyBaHHAM MeTH iX mpaBoBol
mil., IlepeuHENM e1eMeHTOM BiCHKOBOTO IIpABA € MPABOBL HOPMH, AKL 30CEpEIKy-
I0ThCA ¥ 3aKOHOLABUMX, HOPMATHBHUX AKTAX Ta B aKTaX MokanbHOl Ail, IinicHicTs
BHYTPiIIHBOI CTPYKTYPHX BiflCHKOBOTO IIpaBa JO3BOMNAE 3pOOUTH BUCHOBOK IIPO icHY-
BaHHA oro cucTeMu. PosragHeMo OlnbIl JeTANBHO €IeMEHTH Iiel CHCTeMHU.

Iligramyss BificbKOBOTO IpaBa — IpaBO BOcHHOL Oe3neky i 00OPOHM YTBOPIOIOTH
imerutyTu: 1) odoporu nepxkasu; 2) 60HoBoi roroBHocti Biiichk; 3) mpaBo Mobimi-
3amil Ta wobimizamiiinoi rotosHocTi; 4) cmeniaapHUX, GoMoBUX cmyxKO. 3asHaucHi
IHCTUTYTH YTBOPIOIOTH IEeBHI CcyGiHCTUTYTH. 30KpEMa, A0 iHeTUTYTY 60i10BOI rOTOB-
HOCTI BificbK HaNeXKaTh CYOIHCTHTYTH 60H0BOrO uepryBanHd; 6G0ioBol mMifroTOBKY i
HaBUaHHA; 00H0OBOT0O 3aCTOCYBAHHSA BilCBHK.

IIpaeo BificbKOBOI cIyskOM, AK HMiATany3sb BICLKOBOTO IIpAaBa, CKIANAKTDH iHCTH-
TyTH: 1) KOMILIEKTYBaHHS BifichbK; 2) TPOXOMMKEeHHS BilicbK0OBOI cayx0u; 3) BilicbKO-
Bocay:KOOBII Ta BigHOcMHHM MiK HuMH; 4) BiicbKoBO-ImcHMILIiHApPHe npaBo. IIpa-
BOBUI IHCTUTYT KOMILIEKTYBAHHA BiMiChK 00 €JHYE Taki CyOiHCTHTYTH, K IPHU30B
Ha BiHCBbKOBY cny:kdy; BificbKoBa cIy:KOa 3a KOHTPAKTOM; IILATOTOBKA Ta ciIy:xkda
opilmepcbKOTO CKAALY.

Iligramyss BificbKOBO-afMIiHiCTPATHBHOTO IPABA YTBOPIOKTE TAaKi NpaBoBi imcTH-
tyru: 1) ynpaBninug Bificek; 2) rapHisonHol c1y:x0n; 3) BificbKoBOI cly:xGM Ipa-
BOIOPAAKY; 4) BHYTpIimHBOI cay:KOm BifichkK; 5) agvimicTparueBHoi BifIOBizamb-
HOCTi BilicbKOBOCTY:K00BIiB. CyOIHCTUTYTH, AKi BXOAATE [0 CKAAAY IHCTHTYTiB miel
mizranysi BiHCBKOBOTO NPABA, YTBOPIOIOTHCA 3 IIPABOBUX HOPM afMiHICTpATHBHOTO
xapagTepy. CyGiHCTUTYyTaMH IPAaBOBOTO IHCTUTYTY BHYTPIIIHBOL CHYXOM BiMiCHK €:
a) BHYTpimHIA TOpAXOK BilchK; ) oOOBHI HApAN; B) BHYTPIIHA cay:xba B 0co0-
JAMBUX YMOBaX (B IapKaX; Ha IOJITOHAX TOIIO).

Taka mizranyss BiicbKOBOTO Ipaea, IK IPaBo COLIANLHOTO 3ale3IeUeHHA i 3aXu-
CTY BiHCBKOBOCTYKOOBIIiB, 3a CBOIM 3MICTOM € KOMIIEKCHOW Ta 00’eHYye IpaBoBi
imcTETyTH: 1) rpOIIOBOTO 3a063IeUeHHA; 2) PEUOBOT0 3a0e3NIeueHH; 3) MIPOAOBOMb-
qoTo 3a0esleucHHd; 3) KHUTIOBOTO 3aldesmeueHHA; 4) MEIUUHOTO i CAHATOPHO-KY-
popTHOro 3ades3ncueHH; 5) neHciiiHoro 3abesneueHHA BificbKoBoCayRO0BLiB. KoX-
HUN 3 IHCTMTYTIB IIpaBa COI[IAMBLHOTO 3aXMCTY Ta 3abe3MeueHHA BiHCBKOBOCHYIK-
OOBIIIB MOALNACTLCA Ha paAl cyOIHCTUTYTiB. 30KpeMa, IHCTUTYT MEAMUHOTO i CaHa-
TOPHO-KYPOPTHOTO 3a0e3NeueH A BiicbKOBOCAYXKO0BIIB MICTUTD CYOiHCTHTYTH: a) Op-
TaHizamia MegUYHOro 3a0e3NeUeHHd Ta MeJUUHOI JomoMory; §) MPOXOMKEeHHI Me-
anuHux oraaxie i BJIK; B) caHaTOpPHO-KYPOPTHE JiKYBaHHSA TOLIO,

Komnnexc mpaBoBrX HOPM, IO PerIaMeHTYIOTh 3MiACHEHHS BiHCHKOBIME (OpPMY-
BAHHAMHU TOCIOZAPCBKOI AiANBHOCTI, BUKOPUCTAHHA BiCHKOBOTO MaMHA Ta 3eMelb
000pOHY YTBOPIOIOTH IiATANy3hb BiflCBKOBOrO IIpaBa — BiHCBKOBO-TOCIIOAAPCHKE IIpa-
B0. Ha mepmmii morngz BilicbKOBO-TocIIOfApChKE MMPABO € TOBTOPEHHAM HOPM IIVBilb-
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HOTO 1 TOCIOZApPCHKOTO IpaBa y PEryJalOBaHHI BifiCbKOBO-TOCIIONAPCLKMX BiTHOCHH.
Opnak 6iapIn yBaXkKHE BUBUEHHA 3acBifjuye, 110 I MiAraaysb IpaBa 30CEepelKye Ta-
KOJK ZOBOJI cenudiuni mpaBoBi HOPMU, CHCTEMHL IPYIN AKX YTBOPIOIOTH TaKi iHeTH-
TYTH IIpaBa, AK: 1) BificbKOBe TocmogapcTBo; 2) IpaBOBUI PeKUM BificbKOBOrO MaH-
Ha; 3) rocnofapchbKa JisAbHICTE BiHCBKOBUX (POpMYBaHb; 4) MPABOBHU PEXRUM 3€-
Menb 000poHY, IHCTHTYTH BilicbKOBO-TOCIIOAAPCHKOTO IIpaBa CKIAZAOTLCA 3 BIAIOBI-
JHUX rpyn cydincTuTyTie. Hampukiay, IHCTUTYT MPABOBOTO PEKUMY BilICBKOBOTO MalHAa
BRJIIOUAE TaKi CYOIHCTHTYTH, 9K a) YIPaBIiHHA BilicbKOBUM MaiiHOM; §) IpaBoBMit
pe;KuM BiICBKOBMX MICTEUOK; B) BiIUY:KEHHS BIICBKOBOTO MaiHAa TOLIO.

OcobmrBocTi TpaBOBOTO PETYIIOBAHHA TUTAHb IPUTATHEHHA BificbKOBOCTYKOOBIIIB
JO KPHMIiHANBHOL BiZIOBiZANBHOCTI 3a 3JOUMHYM NPOTH IOPAIKY HECEHHA BiHCBKO-
BOI cmy:k0M Ta BHOKPEMIEHHA Yy UMHHOMY KPHUMIHATBHOMY 3aKOHOZABCTBI HOPM
PO BifICHKOBI 3JIOYMHM JAKTH DifCTABH ANA BUCHOBKY IIPO iICHYBAHHS TAKOI minra-
1y3i BificbKOBOTO IIpaBa, K BilicbKOBO-KpMMiHANbHE IpaBO. ¥ LAHOMY pasi AKpas
3HAXOAUTH CBOE MiATBEPAKEHHA Te3a PO BUKOPUCTAHHSA KOMIIIEKCHOIO TATY3310 ITpaBa
iHcTUTYTIB iHIINX (TpagumifiAnX) ramysell CHCTEMH BITUMSHAHOTO IIpABa,

Ha oxpemy yBary saciyropye NHTAHHSA CTOCOBHO MiCLA ¥ CTPYKTYPI BiCHLKOBOTO
IpaBa MIsKHAPOIHOTO IYMAaHITAPHOTO IpaBa, AKe YTBOPIOE CUCTEMYy BU3HAHUX MiKHa-
POAHO-TIPABOBUX HOPM, CIPAMOBAHUX HA 3aXHUCT $KEPTB 30poHHNX KOHIIKTIB, 3a00-
poHy ado 00MeXeHHA METOAiB i cmocodiB BefeHHA BiMiHM, BCTAHOBJIEHHA BiANOBI-
JAnbHOCTL BIHCLKORBOCTY:KOOBIIB Ta mpanieEmKie 30poinux Cun Yrpaimm 3a nmopy-
IMeHHA BUMOT NIpaBa 30poMHNX KOH(MIIKTIB.

TakuM umHOM, BifiCLKOBe MpaBO AK CKJIAJAHE ABHIIE icHYe AK 00’¢KTHBHA pe-
a1bHiCTL Ta moTpedye: IO-NMeplile, YCBiZIOMIEHHA HOro CYTHOCTL Ta COLIANBHUX
(OVHEIDIH; m0-Apyre, BUBUEHHSA 3 METOI BH3HAUEHHA COLIANLHUX NMEPCIEKTHB, IPO-
THO3iB; IIO-TpeTe, 3adesleueHHA PeryIATHBHOL il Ha CHCTEMY YIPABIiHHA CRIAAJ-
HEME OpolecaMy BificbKoBoi cepH, AKi BHYTPIIIHLO MAIOTh MiffiapaTHCd Ta (hak-
TUYHO MiAJAaI0ThCA YIPABIIHHIO,

BilicbkoBe mpaBo € HEBiA € MHUM CKIAJHHUM YTBOPEHHAM I[LTICHOI CHCTEMH VK-
palHECBKOTO IIpaBa Ta caMe y Takiil floro AKOCTI migmdarae mofajablIoMy JOCHiIKeH-
HIO V IOpUAWYHIEA HayIi.
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