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TIICPKUX 3aKOHOJABUMX 30ipHMKIB MOIEPEIHBOTO i HACTYIIHOTO Yacy CBiUUTHL IPO
Te, 1110 BOHA, X0Ua 1 cIMpaeThCcA ¥ CBOIX OCHOBAX Ha 3akoHOfaBcTBO OcTuHiaHa, mo
CYTi CIIPaBY € B OLMBIIIA Mipi OPUTIHANBHHEM JOOYTKOM.

BrBuenHA Ha JaHMH uac BisaHTificbKol Tpaguuii mpaBa, a caMe HACHiIAYBAHHA Ta
3AMMOBUYEHHA Bi3aHTIMCHKOr0 NMpaBa B JaBHI yacH, BUABJIEHHA peleniii B Haljo-
HaJIbHOMY 3aKOHOJABCTBI B TEIEePiMIHIN yac Mae CyTTeBE 3HAUEHHA, TaK AK JOIOMA-
rae HaM 3POBYMITH IeHe3WuC JeAKHX iHCTUTYTIB IMBIILHOTO IpaBa, Y TOMY YHCHL #
iHeTUTYTiB MmOy, ¢iM’l Ta HacHmi[yBaHHA B IIPaBOBiil cucTeMi YrpalHu,
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CHCTEMA QOTOBIPHHX BIJHOCHH ¥ C®EPI CTBOPEHHA
TA BUKOPUCTAHHS ®OHOT'PAM

Ilpuiinara 28 uepBra 1996 p. KonctuTynia Ykpainu Ha caMOMy BHCOKOMY 34a-
KOHO/JIARUOMY DPiBHI 3aKpIiIIHIa IPABO KOMHOrO BOJOXITH, KOPHCTYBATHUCS 1 pO3IO-
PAIKATHCA CBOCI) BJIACHICTIO, PE3YIbTATAMY CBOE] iHTEIEKTYAIbHOI, TROPUOI AifJb-
Hocti [1]. Ilpote, axmo v chepi aBTOpCHKOro IpaRa Bxe OVB HAIIpAaI[bOBAHU I IIEB-
HHH JOCBif, X0ua i 3HAYHO 0OMEXKEHUH uepe3 PajAHCHKY IPABOBY CHUCTEMY, CAMO
HOHATTA CYMIMHMX IIPAB, 30KpPeMa, IpaB BUPOOHUKIR (hoHOrpaM, 3’ aBuI0CA Y HAIIO-
HAJBLHOMY 3aKOHOJABCTBI Tinbkm v 1993 p., Konu 6yB npuiHATHH 3aKoH YKpaiHu
«IIpo arTopcrke mpaBo i cymikui mpaBa» [2]. TakuM UMHOM, TUTAHHA JAOTOBIPHEX
BiJHOCHH, II[0 BUHUKAKTE V IPOIECl CTBOPEHHS (JOHOIPAM Ta IX IMOJANBIIOTO BHKO-
PUCTAHHSA, HA BIAMIHY BiZl ABRTOPCEKHX JIOTOBOPIB, IO IIMPOKO MPEeACTABJIEH] V Ipa-
IAX AK BiTUYM3HAHUX, TaK i 3apyOiKHUX HAYKOBIIB, MPAKTHYHO HEe 3HAUININ Bimo-
OpasKeHHS y CYYacCHIN OpuUAMYHIN diTepatypi. ¥ cTATTAX 3 MHUTAHL 3aXHUCTY NPAB
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BUPOOHMKIB (DOHOTPAM OCHOBHA yBara IPHUIINAEThCA GOPOThOL 3 ayHiomipaTcTBOM,
30KpeMa — aHaM3y 3aK0HIB «IIpo posmoBciom:keHHA NPUMIDHFKIB ayZioBisyams-
HuX TBOpiB Ta ¢goHorpay» Ta «IIpo ocobmuBocTi mep:KaBHOrO PerymiOBaHHA AiANb-
HOCTi ¢y0’€KTiB TOCIIONAPIOBAHHA, IIOB’ A3aHOI 3 BUPOOHUIITBOM, €KCIIOPTOM, iMIop-
TOM AUCKIB IJA Ja36PHUX CHCTEM 3UUTYBAHHA» TA HHU3KH Oi3aKOHHUX AKTIB,
DpUAHATAX Ha BUKOHAHHA 3a3HAUEHUX 3aKOHIB [3; 4; 5], Ane Bce me — aamiHict-
PATHBHI 3aX0IH, IO € NOIOMLiXKHIM, a He OCHOBHUM 3ac0o00M PeryMIOBaHHA IIPABO-
BiZHOCHH Yy cdepl aBTOPCHKOTQ MpaBa i cyMiXKHUX IpaB. BogHouac MOCTiiHO Haro-
JIOIIYETHCA, 1[0 OCTATOUHOI METOI0 € CAM€ CTBOPEHHS IIMBiNI30BAHOIO PUHKY iHTe-
JeKTyaNbHOI BIACHOCTi. A PUHOK — I, IepllI 3a BCe IIUBLTLHO-MIPABOBL, ZOTOBIPHI
BigHocmuu. OT:Ke v pavKkax niei c¢TaTTi poduThesa cnmpofa IOKA3aTH CHCTEMY IH-
BLIBHO-TPABOBUX JOTOBOPiB, II0 YKMAJAIOThHCA B IIPOLECi CTBOPEHHA TA BUKOPUC-
TaHHA QoHOrpaMH.

Jng 6inbll MOBHOTO PO3YMIHHA NUTAHHSA PO3NOPANKEHHA MaHOBUMIK IpaBaMu
iHTeNmeKTyaabHOl BIACHOCTI, HEOOXIIHO 3YMUMHENATHCA HA JEKiMBKOX MOMEHTAX.

Ilepmr 3a Bce — Ile NOHATTA POSMOPANKEHHS Ma¥HOBUM IIPABOM iHTEIEKTYAalb-
Hoi BmacHocTi. MailiHoBe mpaBo iHTENEKTYaNbHOI BIACHOCTL, IOPAL 3 OKPEMUMU
peuavu ado CyKyIHiCTIO peuelt, € MaiiHoM ocodu [6 ]. IlpoTe mpaBo ocobu Ha MaiiHo,
AKE BOHA 3NIiHCHIOE BIIIOBIIHO JO 3aKOHY 34 CBOEIO BOJEK, € IPABOM BJACHOCTI.
IIpaBo posmopaskeHHda € CKIAZOBOI0 3MICTY IpaBa BIACHOCTI, OZHUM 3 IIPaBOMOU-
HOCTEH BAACHUEKA, MOPAJ 3 IPABOM KOPUCTYBAHHS TA BONOAIHHA. 3BHYAMHO IIPABO
pO3MOPAMKEHHA PO3YMIIOTh 4K IIPABO BIACHUKA BU3HAUATH WOPUAUUYHY ado ¢ak-
TUUHY JOJI0 pedi. Beamkaemo 3a MOXKJINBe MOLIUPHTH 1€ BUBHAUCHHA 1 Ha MalHOBI
IpaBa, TOOTO POSMOPANMKEHHA — Il¢ IPaB0 BIACHWKA BH3HAUATH HPUIMUHY ado
darkTrury goxio Mafiga. Cmip BimMiTuTH, IO v cyuacHIA mpaBoBiil miTepaTypi icHY-
I0Th Pi3HI MO3MIIII CTOCOBHO MOQMKMWBOCTI BKIOUEHHA Ma¥HOBUX NIpAB IHTENEKTY-
aJbHOL BIACHOCTI Mo 00’¢KTiB mpaga BaacHocTi. IIpoTe, Ha Hamy AYMKY, CJIif IOTO-
mutuca 3 0, M. MenbHuk, mo nofi6Ha nuckrycig numre «BijoGparkae pisHi mizxoxu
¢BiTOBOI ImpaxKTHKH R0 Iiel mpobmemms» [7].

Bigmosizzo go LIK VYrpalnu ocoba MoXke BiAMOBHUTHCH BiA CBOro MaifiHOBOTO
IIpaBa, MOXKE 34 BigmmaTHuM afo 0e3BiIMIATHIM ZOTOBOPOM (ZapyBaHHS, Oe3mJaT-
HOTO KOPHCTYBAHHA) IepeJaTH ¢BOE MaliHOBe IpaBo iHIMi# ocobi [8)]. Maiirosi npa-
Ba € IIPEeJMETOM Mall’Ke BCiX IIWBLIbHO-NPAaBOBUX JOTOBOPiB, BKJIIOUAIOUH JOTOBip
3aCTABM Ta iHII 3000B’A3aHHA, MOMKYTh OYTH BRIAZOM J0 CTATYTHOTO KAILiTAMY
OpUAXIHOL 0c00M, A TAKOMK BUKOPHCTOBYBATHCDH B iHIIMX IUBITLHUX BiJHOCHHAX.

Taxosx, TOBOPAUU PO PO3MOPAIMKEHHI MalHOBUMY IIpABaMU iHTeAeKTyalIbHOL
BJACHOCTI ¢JiJ maM’ATaTH, IO BOHYU, HA BIIMIHY BiJ peuOBHX IpaB, MAIOTh TEPMi-
HOoBUY xaparTep. CyMixkHe mpaBo Ha ()OHOTpPAMY BHHHUKAE BHACALNOK (hakTy il
pupobHuLTRA [9] Ta Mae cTpoK uuHHOCTI m’ATAecaT pokim. Ile#l cTpor mimmixo-
ByeThed 3 1 ciuHg poKy, HACTYIHOTO 3a poKoM il omybmikysamHd, abo (y pasi
BimcyTHOCTI onyOmikyeanua) — Bix gatu eupodaenHsa [10]. Orxke npu yrnagazgi
IOTOBODY Tpeda BU3HAUUTUCH, UM HE CIIINUEB CTPOK UMHHOCTL Ha Ma#iHOBIL IpaBa, IIo
IepenamTsCA.

Ille opEMM BaXKAWBUM MOMEHTOM € CYO’ €KTHUH CKIaJ AOTOBIPHMX IPaBOBIIHO-
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CHH, IO PO3TAANAIThCI, AKMI TAKOXK Mac NMeBHI ocodnuBocTi. Bigmorigno 1o 3aro-
HOZAABCTBA, CAMOCTiiHO 3Ai#ICHIOBATH MPaBa Ha Pe3yIbTATH IHTENeKTYalIbHOL, TBOP-
4ol AiAABHOCTL, [0 OXOPOHAIOTLCA 3aKOHOM, Ma€ IpaBo ocoba v BiIli Bif woTwpHAn-
ATy pokiB [11], a momo ocobueTuX HeMafHOBHUX NpaB — TAaKOXK ocoba, ARa He
ROCATIA JOTHPHANUATH pokie [12].

Bepyum no ysaru ocodauBocti goHorpavu, A 06’eKTa CYMUKHHX MPaB, MOMKHA
BHAIMHATY TPHY BUIY IUBIILHO-IIPABOBUX JOTOBOPIB CTOCOBHO (pOHOTpAM:

— UUBiNBHO-IIPABOBI JIOTOBOPM, CIPAMOBAHI HA CTBOpeHHA (QoHOTpaM (BUHUK-
HEHHA NPAB);

— ILUBiNBHO-IPABOBI JOTOBOPH CTOCOBHO PO3NMOPAMKEHHA MaMHOBUME IIpaBaMu
BUPOOHUKIB (oHOTpaM;

— [OTOBOPY NP0 KONEKTHMBHE YMNPABIiHHA MAWHOBIMM IpPaBaMM BHPOOHUKIB
donorpam.

Posrnmarevo nmepiry rpymy ZOTOBOPIB — ITUBLABHO-IIPABOBL AOTOBOPH, CIPAMO-
BaHi Ha CTBOpPeHHA (oHOrpaM.

Onpasy 3ayBaskUMO, IIQ TYT HAETHCA PO CTBOPeHHA GOHOTpPaM, IO MAKTh KOMII-
NEKCHUH XapaxTep.

Y paHi#f rpymi MoXXKHa TaKoM BHIININTH ABI miprpymu. Ilo-mepiie, me morosopu
Mpo Iepefauy AeAKMX MAHHOBHUX IIPAB ABTOPIB TAa BHKOHABIIB BHPOOHUKY (OHO-
rpa, 1o € HeoOXiAHOW YMOBOKW MaWOyTHBOTO 3aKOHHOTO BUKOPUCTAHHA OCTAHHIM
miel (poHOrpamMu, abo AOTOBOPH IIPo MeXaHiuHe BifiTROpeHHd. CaMo IpaBo Ha Mexa-
HiuHe BiATBOPEeHHA CMIifi PO3YMiTM AK IIpABO aBTOPa BiATBOPIOBATH MiTepaTypHI Apa-
MATHUHI TAa MY3UUHi TBOPH V BHIJIAJAL 3aIIUCY, II0 POOCHTHCA 3a AOMIOMOIOI0 MeXaHi-
yHux 3aco0iB [13]. HarazaeMo, mo caMa Has3Ba JOTOBOPY NP0 «MeXaHiuHE» BiATBO-
PEeHHSA TIOB’S3aHA 3 IPOIECOM BHTOTOBJECHHS MATPHIIL HA PAHHIX €TAllaX PO3BUTKY
tdoHOorpadiuEol TPOMHCIOBOCTI, KOMU Ipouec «dikcalils 3filicHIOBaBCA LLIAXOM
«HApi3KM» HA BOCKOBUX NnactuHax. Ilo-apyre, 1e norosopu, Mo yKIagaloTECA BU-
pobHUKOM poHOrpaM 3 GesmocepefHIMM BUKOHABUAMM TEXHIUHMX Aill IO CTBOPEH-
HIO 3ByKo3anucy. 1li aoroBopu — TpyAoBi yrogu ado AOroBopH HiApAAy (B 3ajex-
HocTi Bip curyamii) i B paMkax miel po0oTm MU IX He pOSTAAAATHME, aJieé BOHU
MaloTh OYyTH 3a3HAUEHI, OCKIMBKH BXONATH N0 3aTalbHIN CTpPyKTypu. IIpoTe came
LIUMEP JOTOBOPaMM 0OMEXRYETbCA KOJO NOTOBIPHMX BIHOCMH Ha CTafil CTBOpPeHHS
doHOTPAME V BUIIAAKAX, KOMHU Bin0yBacThea «30ir» aBTOpa (BHKOHABIA) TA BUPOD-
HHUKa GOHOIpaMH B ofHil ocobi. Hampuknaz, aBTOp-BUKOHABELL VKJIALAE HOTOBIp 31
CTYAL€I0 BBYKOBAMNCY HA BUPOOJICHHSA (POHOTPAMHU 3a BJIACHI KOIITH.

Jorosip mpo MexaHiuHe BIATBOPEHHA € ABOCTOPOHHIM, KOHCEHCYANbHUM, OILIAT-
EuM. CTOpOHAMH ZOTOBOPY € NPABOBJIACHUKY — ABTOPH T4 BUKOHABILL, Ta KOPHCTY-
Bau — BUPOOHUK ¢roHOrpaMu. 3BUUAiIHO BiA iMeHi aBTOpa BHCTYIIAe OpraHizamisg
KONEKTHBHOTO yIpaBainadg. K sasmauae [I. Jlunuuk, npegvMeroM JOroBOpY Ipo Me-
xaHiuHe BiATBOpeHHA € (ikcalid 3BYKiB iHTepmpeTamii a6o BUKOHAHHA HeapaMa-
THUHUX MYBHYHHX TBOPiB Ta BiAmOBiAHOrO TeKcTy Ha (oHOrpaMy Ta ii MexaHiuHe
BigTBOpeHHA. TaKMM UMHOM, BiNIIOBIZHO A0 JOTOBOPY IIPO MEXaHiIuHE BiATBOpPEeHHA
OfHA CTOPOHA (IIPABORIACHUK) HaJlae BUPOOHUKY (hoHOTpaMHU IpaBo 3AiACHUTH (dhikca-
L[i}0 BUKOHAHHA TBOPY TA 3LIMCHIOBATH 10r0 BiATBOpPEHHA Ha OyAb-AKUX HOCLAX
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OHAKOBHM CIOCOOOM V BH3HAUEHIN KINbKOCTL eKseMmnapie (komift), sabesmeuysa-
T #0T0 peKkAaMy, POSIOBCIOKEHHA Ta IPOJAaX MyOJIill 3a BIACHUH PaXyHOK 1 Ha
BJIACHUH PisoKk 0e3 WPHAMUHOL MiATOPASKOBAHOCTI ABTOPA, 3 000B A3KOBOIO BHILIA-
TOI IIPABOBMACHUKY BHHATOPOAM Y BU3HaueHiN y Zoromopi ¢opyi [14].

Hdorosip npo MexaHiuHe BiATBOPEHHA MOKHA IOPIBHATH 3 BUJAABHUYKUM JOTOBO-
poM, «Ha MiACTaBl AKOTO ABTOP UM HOT0 MPABOHACTYMHUK Iepefac ado 30008’ A3Y€ETh-
¢d TIepefaTy BUAABHUIITBY TBip, a BHIABHUILTBO Oepe Ha cebe 3000B’A3aHHA el
TBip onydIiKyBaTH, TOOTO BENYCTUTH Y ¢BIT» [15]. 3aKoH He 006MeXye BUIU TBOPIB,
IO MOXKYTH OyTH onmy0aikopami. B To# 'Ke wac My3UUHI TBOpH MAKTH IEBHY CIIe-
uu(iky. Besnepeuno, TeKkcT micHI a00 HOTHME 3aIuC MEMOAil MOXKYTh OYTH BHJAHI
Ha manepoBoMy Hocii. IIpore OCHOBHe IPHBHAUEHHA MY3MYHOIO (MYy3HUHO-CIIOBEC-
HOTO) TBOPY — OYTH NPeACTABICHUM IyOAili caMe y BUTAAZL BUKOHAHHA i, AKIIO
CNIOBA MOKYTh OYTH CIpPUAHATH i oumiHeHi mybaikow HABITH YV HAAPYKOBAHOMY BH-
raazni, MysuuHui TBip 000B’43K0B0 Mae OYTH BUKOHAHUM, 60 3a JOMIOMOTr0I0 TiMBKHU
HOTHOTO 3aMHCy Horo mpeiacTaBleHHA IyOminl Hevoxauee. Ak zasmauae O. A, Ili-
JOIPUTopa, FOTOBOPY PO BUKOPHCTAHHA 00 €KTiB CYMIXKHIX IIPaB (BBAXKAEMO, HJIETh-
¢4 TIPO IIPABA BUKOHABIIB) € AaBTOPCHLKHUMH 3a CBOEIO IOPUAMYHOK MPHPONOI0, OCKLNE-
KM PETYNIITh BUKOPUCTAHHA Pe3yNBbTATiB TBOpUOL AignbHocTi [16].

TakuM ymHOM, HaJAHHA aBTOPOM Brofu Ha (pikcamio TBopY Ha ¢oHorpavi ¢ax-
TUYHO € peatizaliieio IpaBa Ha MeXaHiuHe BiITBOPeHHA, TOHTO IpaBa aBTOPA BiATBO-
PIOBATH JiTEpaTYPHI ApaAMATHUHI | MY3UUHI TBOPH V BUTAAAL 3aIIUCY, 110 341 ACHIOETE-
cd MeXaHIUHAM UMHOM, BKIIOUAIOUH €JeKTPOAKYCTHUHI Ta eleKTPOHHI 3acodn: [17].

B iepapxiunol c¢TpyKTypi BOMOZiNBIiE CyMisKHMX IpaB BUpoOHHKE (oHOrpaM
3afiMaloTh cepeaHe Micue, ToMy y BUIIaAKaX, KOAM 3MiCTOM 3BYKO3alINCy € BUKOHAH-
HA TBOPY, A4 HAOYTTA TAKUM 3BYKO3AIINCOM CTATYCY 00’€KTA CYMIKHHX IpaB —
¢onorpamu, a il BUpOOHMKOM — BCiX BIAMOBIAHMX MafHOBUX IPaB BUPOOHHUKA
¢douorpavu, HeoOxigHe BigmoBigHe moroBipHe 0QOPMICHHA BifHOCHMH MiK aBTOPOM
(aBTOpaMI), BUKOHABIIEM Ta BUPOOHFKOM (roHOrpavu. 3a 3aralbHOIO NPAKTHKOK
Take 0QOPMIEHHA BITHOCHH Bi0yBaeThCA JO 3TiCHEHHA 3BYKO3ANMUCY, TOMY IO 3a
3aKOHOJABCTBOM ABTOPH T4 BHKOHABIL MAITh BUKJIIOUHE IIPABO JO3BOJNATH UM 3a-
dopouaTu inmmM ocodaM ¢ircamino v ¢oHorpavax cBoix TBOpiB ad0 BHKOHAHB.

Ockiapkn KoaHa ocoba He MOKe NepefaT iHIN# 0codl Ginblme mpaB, HiK Mae,
HeoOXiZIHO 3BEPHYTH VBAary Ha IepeabaueHHH 3aKOHOJABCTBOM IIEPENiK MAHHOBHUX
IIpaB aBTOPIB Ta BUKOHABIIIB.

Bigmoeigno mo 3axkonopmascTsa [18) MaifimoBi mpaBa aBTOpIB TA BHKOHABIIB MO-
JKYTH IepefaBaTUCA (Biguy:KyBaTHcdA) iHmMMM ocodav Ha migctaBi forosopy. Baa-
JKAEMO, 110 000B’ A3KOBI YMOBH TAKOI0 JOTOBOPY MOJKHA BBAsKATH TAaKOXK i 06oB’d3-
KOBUMY YMOBAaMM JOTOBOPY Ipo 3fificHeHHA (ikcalil BUKOHAHHA (BEPOOGHUIITBO
doHOorpaMm), a caMe: cmocid BUKOPUCTAHHA BUKOHAHL, 3a()iKCOBAHUX YV (POHOTpAMI;
po3Mip i mopAZOK BAILTATU BMHATOPOLM; CTPOK Ail IOrOBOPY 1 BUKOPUCTAHHSA BHKO-
HAHb; TEPUTOPiA, HA AKY PO3MOBCIOMKYIOTHECA IEPENaHi IIpaga.

Kpim Toro, 10 ForoBopy MOKYTh OYTH BKIKUEHI YMOBH 00 METH BiATBOPEHHA
BUKOHAHB, 3adikcoBaHUX vV {roHOTpAMI.

Cnip 3BepHYTH yBary Ha Te, IO, ¥ pasi nmepeiaui BUKOHABIEM IIil uacC NepIoi
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dircanil BUKOHAHHA BHPOOHMKY (POHOTPAMHU IIpaBa Ha ITOAANbIIE HOro BiATBOPEH-
Hf, BBAXKAETHCH, IO BiH MepelaB TAKOXK BUKIIOUHE IPABO Ha PO3IOBCIOKEHHA ()0-
HOTpaM i iX NpUMIPHHKIB cmocofoM NepIIoro mpojaky afo iHmmoi mepexaui y
BIACHICTh UM BOJOJIHHA, a TAKOXK CIIOCO00M 3[JaBaHHA y MallHOBMI HallM, KOMep-
LiAHWA mpoKaT Ta inmol mepenaui. TakuM YMHOM, 3aKOHOIABCTBO MIiCTHTH iMIlepa-
THBHY HOPMY CTOCOBHO II€PEXOLY OKpeMHUX IIpaB BUPOOHUKY (hOHOrpaM, LI0 IeBHOW
Miporo odMexxye cBodony moroopy. IIpoTe Take HOPMATHBHE PETYJIIOBAHHA € He0l-
XifHOIO YMOBOIO ANA 3a0e3IeueHHA MOXKAWBOCTLI IMOAanbIIol peanizanil BUPOOHU-
KaM# (POHOTPAM CBOIX IIPAB, OCKINBKK B PEANbHOMY JKHUTTi KOMEpPUiHHI iHTepecu
BUKOHABIIB Ta BUPOOHHUKIB GOHOIpaM He cHiBmazamTh. Lle moB’asamo 3 ocobmu-
BHM XapaKTepoM CYMIKHUX IpaB AKi, Xoua i € MOXiZHMMY Bif npaB aBTOpiB, poTe
He 00MeKYIOThCA IpaBaMu, 1o Oynu nepelaHi aBTOPaMM IPH YKIAZEHHI 3 HUMU
zorosopis [19].

Ilpu mpoMy 3a ABTOPOM Ta BUKOHABIEM SalMIIAETHCA IIPABO HA OTPHMAHHA
CIIPABEJMHBOL BUHATOPOAM 34 KOKHFH 3 3a3HAUEHUX BHAIR BUKOPHUCTAHHSA CBOTO
BUKOHAaHH{, sadikcoBaHoro y doHorpaMi, Buraropoza Moe cunauyBaTuch y ¢popmi
poAnTi afo NayIIaJIbHOTO ILIATEXKY, ale B OCTAHHBOMY BHIAAKY V JOTOBOPL Mae 6yTH
BU3HAUECHNH MaKCHUMAJIbHUHE THpaK HOHOTpaM.

Apyry rpyny cKIajanTh OUBIILHO-IPABOBL JOTOBOPH CTOCOBHO POSIMOPANKEHHA
MalfHOBUMHM IIpaBaMM BUPoOHMKIB doHorpaM. Ilio rpymy moxkHa mopimuTty Ha ABL
MiATPYIIH: JOTOBOPH IIPO II€peiauy IpaBa HA BIKOPUCTAHHA (OHOTPAMH Ta JOTOBO-
PH IPO BiAUYXEHHS IIPaB.

Ha mpaxTuni noropopu npo nepefauy npaea Ha BUKOPHCTAHHA (POHOTpAMU HAH-
YJacTillle HASUBAKTE MilleH3ifiHUMM JoroBopaMu (IIo BiAmoBimae IX cyTHOCTI).

3a nineHBiHHMM JOTOBOPOM OJHA CTOpOHA (MimeHsiap) Hamae APYTiMl CTOPOHI
(mimensiaTy) ZO3BiM HA BUKOPUCTAHHA (POHOTPAMHM HA YMOBAaX, BU3HAUECHUX 32 B3aEM-
HOK) 3TOJOK0 CTOPIH 3 ypaXyBaHHAM BHMOT 3aKoHozaBcTBa [20].

IIK YxpalEu BCTaHOBMNIOE HACTYIHI ICTOTHI YMOBHU JiLEH31MHOTO ZOTOBODPY: BUA
nineHsii; cdepa BUKOPHCTAHHSA 00’ €KTa IPaBa iHTENEKTYANBHOI BIACHOCTI; po3Mip,
MOPAZOK 1 CTPOKHM BUILTATH IIJIATH 33 BUKOPHCTAHHS 00’€KTa IIpaBa iHTENEKTyalb-
Hoi BIacHOCTi. CTOpOHH, 3a B3a€MHOIO JOMOBJEHICTI), MOXKYTh BKJIIOUATH B JOTOBIp
1HIII YMOBH.

Posrnanevo oxpevi yMoBH mineH3ifiHOro ZOroBOPY HA BHKOPHUCTAHHS (HOHO-
IPAMHOTO MPOIYKTY.

CropoHavH JNileH3i THOTO JOTOBOPY €, BiIMOBiAHO, MineHsiap Ta minensiar. Jlimen-
31apoM MOMKe€ BHCTYNATH BHPOOHHK (poHOTpaMu, HOro cIaikoeMUi abo mpaBOHAC-
TYNHUKY, 4 TAKOX iHII ocolu, AKMM Ha mificTaBi AOroBOpy HepelaHi BixmoBigHi
mpaBa 1ofo GoHorpaMu, BeakaeMo, 110 B OCTAHHLOMY BHIALKY HAaeThcd mpo cyo-
ninensifiaui gorosip [21], 3a axuM dineHsiaT Hagae immii# ocobi (cybmimensiaTy)
CyOMiIeHsil0 Ha BUKOPUCTAHHA 00’¢KTa IpaBa iHTEAEKTYANLHOI BIACHOCTI. YKJa-
HOeHHA CYONiIeH3ifHOTO JOTOBODPY MOKIWBE, AKIIO Ie IepeadaueHo JiNeHB3IHHUM
zoroBopoM. BinmoBizanrpHicTh nepen JdineH3iapoM 3a mii cy6mimeHsiata Hece MileH-
3iaT, AKIIO iHITe He BCTAHOBNEHO JineH3iHmM morosopoM. JlimeHsiaToM MoKe
BUCTYIIATH AK dizmuHa, Tak i opuauvHa ocoba,
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¥ noropopi Mae 6yTH yKasaHHP BHJ MilNEeH31l — BHKJIIOUHA, OTMHHYHA abo He-
BHUKJIIOUHA, ¥ pasi, AKII0 BUA JimeHsii 1oroeopoM He BU3HAUEHWH, TO MileHsid, 110
HAJAEThCA, BBAKAECTbCA HEBUKIIOUHOIO. Ilepefaua BUKMIOUHOTO a60 HEBHKIIOUHOTO
IIpaBa 3a JOTOBOPOM Ma€ BelUKe 3HAUeHHA Ipy 3axucti npas., Tak, ocobda, ariit
mepeAaHi BUKJIOUHI IpaBa Ha (oHOrpaMy, Mae IPaBO 3aXUINATH Le IIPaBo Big Oyb-
AKUX TPeTiX ocid (ToOTO Take mMpaBo € a0COMTHNUM), B TOI Uac KOIu ocoda, AKil 3a
JOTOBOPOM IIEpEfaHO HEBUKJIUHE IIPABO MAae€, V CBOIO UEPry, IPaBO IIPEA’ ABIATH
II030B TiABKM IIPOTU CBOTO AOTOBIPHOTO KOHTPATEHTA CTOCOBHO IIOPYILICHHA IPaB 3a
JOTOBOPOM CTOCOBHO (DOHOTpAM, Ha AKi BiH Mae Ile HEBUKJIOUHE NIPABO (PEIATHRHE,
JLOTOBipHE IIPaBo).

B norosopi mMae 6yTH TaxkosK 0060B’A3K0BO BH3HAUeHA cdepa BUKOPHCTAHHA (o-
HOTpaM#, TOOTO KOHKPETHI IpaBa, Mo HAAATbed, CIIOCOOM BUKOPUCTAHHA (poHOTpa-
MH, TEPUTOPIA Ta CTPOK, HA AKi HAZAIOTHCA IIpaBa TOIIO.

Sa JimeHs3iHENM LOTOBOPOM JdilleHsiap MoMKe HaZaTH JilleHsiaTy TiIMBKHU Ti IIpaBa,
AKi Oyny YMHHMMYE Ha MOMEHT VEJAZeHHA Jorosopy. JlieH3iaT MoKe BHKOPHCTOBY-
BATH (POHOTPAMy BHKIIOUHO CIIOcO0aMM, BKASAHMMHU y JileH3iHHOMY J0roBopi.

Y moroeopi Tarox Mae OyTH UiTKO BH3HaUYeHA TEPUTOpPiA, HA AKiH mimeHsiaT
MOXe SHiMCHIOBATM BHKOPHUCTAHHA (oHorpaMu. lle MOXyTEs GyTH AK OKpeMi perio-
HZ YKpaiuu, Tak i Bed i TepuTopid, a TAaKoK TepUTOPid 3apyliskHMX Kpain (oKpevi
perionm). ¥ pasi BigcyTHOCTI B mineH3iiiHOMY JOroBOpi YMOBHM IpO TepUTOPilO, Ha
AKY DOLIXPIOIOTHCA HAZAHI IpaBa Ha BUKOPHUCTAHHA ¢oHorpaMu, Aid mineHsii mo-
IMMPIETHCA Ha TepUTOpilo YKpaiHu. ¥ pasi BUkopucTaHHA GOHOTPAME ITO3a TEpPU-
TOpicl0, BUSHAUEHOI Y JIOTOBOPi, TAKe BUKOPHUCTAHHA BBAYKAETLCA IOPYIICHHAM YMOB
JOTOBODY.

00608’ 13K0BOK YMOBOIO JIiIIEH3IHHOTO JOTOBOPY € CTPOK, AKUH He MOBHHEH IE&pe-
BUIMYBATH TEPMiHY UMHHOCTI MalHOBUX IIpPaB iHTeNeKTYaldbHOL BIACHOCTL HAa BHU-
3HAUEHY V ZoToBopi doHorpaMy. ¥ pasi BizcyTHoCTi v A0roBOpi YMOBM IPO CTPOK
Iii, BiH BBaKA€ThCA YKIAaZeHUM Ha CTPOK J0 II'ATH POKiB, a y pasi, 4KIIO CTPOK
YMHHOCTI MafHOBOTO IpaBa CIIJIBAE PAHillle — HA CTPOK, 10 3aMUIIAETHCA A0 CILIH-
BY CTPORY UMHHOCTL MaHOBOTO IIpaBa.

¥ pasi, KOoMU [0 CIVIMBY CTPOKY YHMHHOCTI MAHHOBOTO IIpaBa 3AJTHIIHIOCEH O1MbII
HiX I’aTh poKiB i 3a mIicTh MicAUIB 0 CINIMBY 3a3HAUEHOTO II ATUPIUHOTO CTPOKY
SKOAHA 31 CTOPiH He HOBIJOMUTEL MHCHMOBO APYTY CTOPOHY IPO BiAMOBY Bij JOTOBO-
PV, AOTOBip BBaKAETHCA NOJOBKEHMM HA HEBU3HAUEHUH uac. ¥ IbOMY BHUIAAKY
KOKHA i3 cTOpiH MOXKe B Oy[b-AKME uac BifMOBHTHCA Bifl ZOTOBOPY, ITUCHMOBO IIO-
BiTOMUBIIN IIPO IIe APYTY CTOPOHY 33 LIICTL MICAILIB A0 PO3ipBAaHHA JOTOBOPY. 3a
JOMOBJIEHICTIO CTOPiH MO’Ke OYTH BCTAHOBJIEHHH OiNBINMHA CTPOK AJNA TAKOTO IIO-
BijoMIeHHA.

Ockinbky NineH3ifiHME JOrOBip Mae OINIATHHH XapaKTep, BHHATOPOJA € TAKOX
000B’ A3K0BOI YMOBOWO. IcHYe Mekinbka BUAIB opraHisalmii BUIIATH BUHATODPOAM 3a
JiIeH3IHHUM ZOTOBOPOM: OZHOPA30BHH (MAyIIANLHEAHN NIATIRK), TEPIOFUYHNH IIATiR
(poanri), smimanuit wiaTisk. KokHuil BaplalHT BUILIATH BHHATOPOAW MA€ CBO1 IO3H-
TUBHi Ta HeraTusHi pucH. Tak, 3 ogHOro 60Ky, BHIIIATA BUHATOPOAM V dopmi may-
IIANBHOTO IIATeXy (oaHopasoBoi ¢ikcosaHoi cyMm) BuMarae Bij jimeHsiaTa Baro-
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MUX MaTepiaJIbHMX 3aTpaT oApas3y i Oe3 rapaTil iX MojaJpIIoro BiJIIKOXYBAHHA.
IIpore, y pasi KOMepLiAHOTO YCIixXy IPKU BUKOPUCTAHHSA GOHOTPAMH, JilleH3iaT OTpH-
Mye Bech IpuOyTOK. KpiM TOro, v HBOMY BHIAZKY CyMa IJIATEXKY 3a3BHUAN € MEH-
010, HiK IPYW MEPlOJUTHAX IIIATeXaxX, 3 IHImoro 60Ky, MieH3iap OTPUMYe MOKIU-
BiCTh VHHKHYTH PU3HKY, AKIIO (poHOrpaMa (il KoIii), HaIpIKIan, He 3HARIE OMUTY.

3aKOHOZABCTBOM BCTAHOBJEHI JOJNATKOBL YMOBM 14 AeAKWX BUIIB JOTOBOPIB y
pasi BCTAHOBIEHHA BHMHATOPOAM V BHIJIANL IAYIIAJLHOTO ILIATEXKY. Tak, AKIIO B
nmineHs3ifiHOMY JLOToBOpl Npo BHUIAHHA ado iHIIe BiATBOPeHHSA TBOPY BUHATOPOZA
BHU3HAUACTbCA V BUIIAAL (pikcoBaHOl rpomroeol ¢yvMu, TO B JOTOBOpi 000B’A3K0BO
Mae 6yTu BecTaHOBIeHUH MiHIMANbHUR THpaK Zorosopy [22].

Ilepiogmunmii nnatisk (poanti) cmmauyeThbcd JinmeHaiaToM Jinemaiapy mpord-
roM Bciel mil mimeHsifiHOTO JOTOBOPY i BHSHAUAETHCA Y BUTMAALL BIACOTKY ado Bif
BAPTOCTL IPOAYKLil abo Bim mpopaskHol mimm npoxyruii, axy Oyao supobieHo 3a
MineH31 AHUM ZoTOBOPOM. 3asBHuail posMip muaTexis y dopmi poanti craanae 5-6%
Big BaprocTi Jinensifinol mpoxykmii [23]. Ha mpakTuui mmatexi y ¢opyi poanTti
BCTAHOBAIOWTECA ¥ 90% mineHsifiumx moroBopis.

Cnip naM’araTy, W0 BU3HAUEH] JOTOBOPOM CTABKYM BUHATOPOAX HE MOXKYTH OYyTH
HIDKUMMY 32 MiHiMadbHI ¢TaBKH, BcraHOBIeHI KadineTtoM MinicTpis Ykpaiuu.

Kpiv 3a3mauenoro, 1o JoroBopy MOXKYTL OYTH BKIIOUeHi iHIII YMOBH, HAIPHK-
nIaJ, CTOCOBHO 3AiliCHEHHA MilleH31aTOM BMITATH BMHATOPOAM ABTOPAM Ta BUKO-
HaBIAM. TaKoX BBAsKAEMO 3a JOIIJbHE BKJIIOYATH ¥ AOTOBIp 3aCTEPEKEHHS CTOCOB-
HO 3MiHM Hocig abo ¢opuary. Hanpurman, take 3acTepesKeHHA MOKe BUTAALATH
HACTYITHUM UMHOM: «3a I[UM JOTOBOPOM JilleH3iap Mae IpaBo 3LiHCHIOBATH BiITBO-
peHEHA GoHOTpAM Ha O6YAb-AKHX HOCIAX TA MEPeBOAUTH IxX v OyAb-axuil dopMat, mo
icaye, abo Oyme icHyBaTH Y MAHGYTHEOMY».

Jorosopu mpo BinuyskeHHsa Ma#iHOBUX IIpaB Ha (OHOTPAMY BKINUANTL TOTOBIp
KVIiBIi-PORAKy, MiHY TA apyBaHHA, OCHOBHI IIOJTOMKEHHS M0N0 AKUX BCTAHOBJIIO-
I0TbCA IUBITHHAM 3aKOHOJABCTBOM ¥ KpalHH.

JoroBOpH Ipo KOJEKTUBHE VIPABAIHHA MaMHOBMMHM IpaBaMy BHPOOHHEKIB ¢o-
HOTPaM — TpeTd rpyla IUBLIBLHO-IPABOBUX JOTOBOPIB y chepl cTBOpEeHHA Ta BUKO-
pucranHa QoHOrpaM.

BupobHuk doHOrpaM MOKe 3AiMCHIOBATM HaJaHI #0My 3aKOHOZABCTBOM IIPaBa
ABOMA ILIAXAMHI: B IHIWBIZVANBLHOMY IOPAIKY Ta IIAAXOM YKJAJAHHA BiXIOBin-
HOTO JOTOBOPY 3 OpraHizalielo KOMEKTHMBHOIO yNIpaBliHHA. Bubip samexuTh Bij
BHIY MalHOBUX npas. [IpaBo Ha BiATBOPEHHA, PO3NOBCIOMKEHHA, KOMEPUiAHNH Ipo-
KaT, BUJO3MIHY Ta BBe3€HHA Ta TePUTOPil0 YKpaiHy MoXe OYTH yCIilllHO peataizoBa-
HE caMe B iHgmBinyansHoMy Hopaaky. Ilpore yermimua peanizamnia mpaea Ha mybaiune
CIOBiIMEeHHA NoTpefye YKAaJaHHA JOTOBOPY 3 OPraHizaliclo KOAeKTUBHOTO YIIPABIiH-
HS, OCKiJILKY OTPHUMAHHSA BHHATOPOAX V 1ILOMY BHIAJKY IIOB’A3aHE 3 TPYAHOLAMY,
AR1 HEMOXJINWBO BUPIMINTH B iHAMBIAyadpHOMY HOpAAKY. Te X caMe CTOCYEThCA
¥ BUNAJKIB 00Me:KeHHA MANHOBMX IIPaB BUPOOHHKIB (poHOTpAM TA BHKOPHUCTAHHSA
dorOrpaM, ONySIiKOBAHUX 3 KOMEPIifHOI MeTow. 3ade3neueHHEA 300py BUHATOPO-
IU TIPH IIFOMY TAKOXK MOJKJNBE JHIIE 3a JOTOMOTOI CHCTEMH KOJEKTHBHOTO VII-
PABIiHHA,
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B cmeTevi KONEKTHBHOrO yIpaBIiHHA MAHHOBHUME IIpAaBaMHM BUPOOHHKIB (oHO-
IpaM YKJI4JAIOTbCA IBA BUAM I[MBiNBHO-IPABOBUX LOTOBOPIB: IOTOBOPHM MiX BH-
pofHUKaMIK (POHOTPAMH Ta OpraHizalicio KOJEKTHBHOTO VIPABIIHHA Ta JOTOBOPH
MiK OpTaHi3amicl KONEeKTUBHOTQ YIPABIIHHA Ta KOPUCTYBauaMH,

®onorpavia (y nmepeBakHil 6inbpIIocTi BUNAAKIB) € KOMIIEKCHEM 00’ €KTOM Cy-
MIKHMX IpaB, 110 MICTUTh 00’€KTH AK aBTOPCLKOIO, TaK 1 CyMidKHUX mpaB. HiTke
IOTOBipHE PETVIIOBAHHA IIEPEX0Ay NpPaB OJHUX CYO’€KTiB iHIINM € HmigcTABOW 1A
3afesleueHHA JOTPMMAHHSA IIPAB IPOTATOM Beiel «NMaHKM» IPABOBIAHOCHH, IO BHU-
HEKAaWTh. Jlopynennsa mpas Ha AKOMYChH 3 €TAalliB HEBIIBOPOTHO IPH3BEIE IO HE3a-
KOHHOCTI BCiX IIOJANBIINX YTOZ.
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